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OF THE 


High Court of HAudicature, 


7 
FOR THE 
NORTH-WESTERN PROVINCES. 


RANI A OU UN os rw 


Appeals from Civil Courts. 





The 2nd January, 1867. 
PRESENT : 
Tuk Hon’sLe C. A. TURNER, JUSTICE. 
- 5 R. SPANKIE, Orra., JUSTICE. 
Casre No. 1760 oF 1866. 


Special Appeal from the decision of Sheikh Momin Ala Khan 
Principal Sudder Ameen of Shahjehanpore, dated the 22ucdb 
August 1866. 





Mahomed Raza Khan (Plaintiff) Appellant, 
versus 


Jawahir Singh and others (Defendants) Respondents. 





Pleaders for Appellant.—Moonshee Madho Lall and Shah Assud 
Ah. 


Pleader for Respondents —Moulvie Mahomed Rooh-ool-lah, 


lA 


2 CIVIL COURT APPEALS. 


AUCTION SALE, PRE-EMPTION, WAJIB- 
OOL-URZ, 


Where the decree-holder purchased the rights of his judgment-debtors 
sold at auction in satisfaction of his own decree, but having received the 
decree amount re-sold the same to the judgment-debtors before the confirm- 
ation of sale. Held that the transaction between the judgment-debtors and 
the auction purcbaser did not amount to an alicnation ; such as will give 
pre-emptive title to co-sharers under the terms of tke “ Wajib-ool-urz.” 


JAWAHIR SincuH’s and T'eeka Singh’s rights were sold in execu- 
tion of a decree on the 20th June 1865. Onthel5th J uly, the said 
Jawahir Singh and Tecka Singh filed a petition in the Revenue 
Court, applying for mutation of naines, alleging that the auction 

urchaser had been put in possession and had re-sold to them for 

s. 200. On the 19th Augt. the sale under the decree was con- 
firmed. We are of opinion that upon the facts found by the 
Lower Court there was in this case no alienation, such as was 
contemplated by the Wajib-ool-wrz, in the provisions with respect 
to pre-emption. 

The Lower Court of appeal has found that the transaction 
between Jawahir Singh and Teeka Singh, and the other purchaser 
did not amount to an alienation, but that before the auction gale 
was carried out Jawahir and Teeka paid Rs. 200, to prevent it by 
inducing the auction purchaser, who was also the decree-holder, to 
forego the sale. 

The confirmation of sale appcars to have taken place as a mat- 
ter of course without the interference of any party, and no actual 
possession of the auction purchaser is shewn. 

We uphold the finding of the Principal Sudder Ameen on the 
ground, that the auction sale was not completed, when the auction 
purchaser forewent his rights for the purpose of allowing two of 
the original co-shares to remain in possession of their shares, and 
that it would be contrary to the spirit of the Wajib-ool-urz to hold 
the plaintiff entitled in such a case to pre-emption. We therefore 
dismiss the appeal with costs. 


POD PL NONLIN, OL ty 
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The 2nd January, 1867. 


PRESENT : 
Ture Hon’BLE Str W. MORGAN, Kr., CHIEF JUSTICE. 
” ‘ W. ROBERTS, JUuSTICE. 


CasE No. 1770 oF 1866. 


Special Appeal from the decision of Syud Paigumber Buksh 
Principal Sudder Ameen of Meerut, dated the 13th July 
1866. 


Bahadoor and others (Plaintiffs) Appellants. 
VETSUS 
Shadee' Ram and others (Defendants) Respondents. 








Pleader for Appellants.—Pundit Esree Pershad. 


Pleaders for Respondents.—Lalla Gokul Chund and Baboo Mirton 
Joy Mookerjee. 


INHABITED LAND OF VILLAGE, SALE OF 
RESTORATION TO JOINT ESTATE. 


The rights of a co-sharer ina joint estate were sold by auction ; but it 
did not appear, that a site held by him in the village passed by the sale: and 
the site remained in the possession of his heirs, who sold 1t to the defendant, 
who erected a shop thereon. ‘T'wenty years after the auctioa sale the plain- 
tiffs, who were co-sharers in the joint estate, sued for the domolition of the 
house and the restoration of the site to the village. Meld that under the 
circumstances their claim could not be maintamed. 


THIS suit is brought to set aside a deed of sale made in 1865 
by Seeta and Dewan the sons of Hur Chund to Shadee Ram of 
a portion of land in the village occupied by a house lately built 
by Shadee Ram. 

The plaintiffs ask that the house may be knocked down, and 
that the site may be restored to the village. 

The plaintiffs are shareholders in a 3 biswa Thoke. Hur 
Chund, a former shareholder possessing rights in the village, lost 
them by a sale in execution of a decree against his sons Seeta 
and Dewan. One question in dispute is, what passed to the 
purchaser at the sale in execution, and in particular, whether the 
site now in dispute passed to him. The sale in execution took 
place in 1844. What was the condition of the land in dispute 
at that period, is not clearly apparent; it would seem to have 
been the site of an old house. It is clear, that by the sale in 


4 





4y CIVIL COURT APPEALS. 


exccution, the rights and interests of Hur Chund and his sons in 
the cultivated land might pass, and yet that they might retain 
their property in this site. The Principal Sudder Ameen has 
arrived at the conclusion both on the sale proceedings and on the 
other evidence, that the Malgoozaree rights were sold, while the 
land in question remained in the possession of the vendors. In 
1865 Seeta and Dewan the old proprietors sold the land in dispute 
to the defendant Shadee Ram, who has since erected on it the 
house, which the plaintiffs seek ‘to have knocked down. The 
Principal Sudder Ameen justly observes, that whatever question 
might arise between the purchasers at the sale in execution and 
the purchaser at the private sale in 1865 and the vendors, that 
the plaintiffs have no concern with any such questions. 

The plaintitts are some of several co-sharers, the other co-sharers 
do not appear in any way to have ever asserted any right to the 
disputed land; one of them in the present casc has expressly 
relinquished his right ; the plaintiffs alone put forward this claim, 
and put it forward after an interval of upwards of twenty years, 
during which time they are not shown to have in any way asserted 
a right either in themselves or in others. 

We need not refer more particularly to the first ground of 
appeal, which has in effect been disposed of. 

The second ground of appeal proceeds upon the assumption, that 
the land bemg deserted at the time of the sale, the sellers had 
lost all right to it ; ifit had appearcd, that the sellers at the time 
of the sale in execution, or at any other time, had relinquished 
and abandoned the land now in dispute, and if it had appeared 
that the plaintiffs, or any of the co-sharers, had then or at any 
time asserted a right to it, the case would have assumed a differ- 
ent aspect. The facts found are not consistent with the notion of 
any such relinquishment: Seeta and Dewan seem tu have main- 
tained some kind of hold over the land, as the Principal Sudder 
Ameen has found. Praim, who erected a shop there, and occu- 
pied for two years is not shewn to have done this under any au- 
thority derived from the plaintiffs or the other sharers, it 1s rather 
to be inferred, that he held in same way by the permission or suffer- 
ance of Seeta and Dewan, who, after his departure, resumed pos- 
session of the land and afterwards sold it to Shadee Ram in 1865. 
The present case is therefore not one of a deserted or relinquish- 
ed site, but of a site, which has been found, and apparently upon 
very sufficient evidence, to have been retained by the old proprie- 
tors until its sale in 1865, 

The second ground of appeal wholly fails. The plaintiff's suit 
appears to us to have been very justly dismissed, and we dismiss 
this appeal with costs and interest at 6 per cent. 
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The 3rd January, 1867. 
PRESENT : 
THE Hon’sBLe C. A. TURNER, Justice. . 
% ss R. SPANKIE, OFFa., JUSTICE. 
Case No. 1448 oF 1866. 


Special Appeal from the decision of W. G. Probyn Esq., Officiut- 
ing Judge of Goruckpore, dated the 28th May 1866. 





Nowbut Rai and others (Plaintiffs) Appellants. 
VETSUS 


Mussumat Bhagmanec (Defendant) Respondent. 


Pleaders for Appellants.—Lalla Man Rai, Lalla Lalita Pershad 


and Moonshee Hanooman Pershad. 


Pleaders for Respondent.—Moulvie Mchudee Hussun and Baboo 
Pearey Mohun Banvorjce. 
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HINDOO LAW, TRANSFER BY WIDOT, 
VALIDITY OF. 


Whiere a person brought up a young lad and treating him as his son, 
purchased estates actually (and not nominally as it has been found by 
the Court below) for and iu the name of such sop, but subsequently for 
some reason or other got his wife's name recorded in respect thereof, 
Held that, if the record of name in favor of the wife was effected during the 
minority of the gon, it was invalid, orif otherwise, 7. e. when the son was of 
age then the lady inust be considered as having derived her title from him 
(son) and not from ber husband, and in either case she was competent to trans- 
fer itto the son, and under such circumstances the transter made by her, was 
not illegal uuder the Hindoo law. 


Darser PreRsHAD and Purmeshree, were two blood brothers 
The former, who was the elder, acquired several Mouzahs, out 
of which, fours form the subject of litigation in the present 
suit. These feur Mouzahs were purchased by Daibee Pershad 
in the name of Kundhace Pershad, whom he brought up as his 
son, he having no other issue male or female, and whosc name 
he caused to be recorded in the Revenue Register in respect to 
these four Mouzahs. This was done in 1848. At some time 
later in the lifetime of Daibee Pershad, the name of Mussumat 


6 CIVIL COURT APPEALS. 


Dilasa wife of Daibce Pershad was recorded in the Revenue 
Register in regard to the said Mouzahs in pursuance of an alleg- 
ed application by Kundhaee Pershad, which appears to have been 
filed by a Mookhtar, to the effect that the transaction in his 
name was a mere nominal one, and consequently his name 
should be erased, and that of Mussumat Dilasa be inserted in 
lace of his. In 1854, Mussumat Dilasa executed a deed of gift, 
dated 20th Decr. 1854, in favor of the said Kundhaee Pershad 
in respect of the above-mentioned four villages, and applied that 
his name might be recorded in the Revenue Register. In the deed 
of gift, it is stated that this transfer has been made according 
to the instructions left by Daibee Pershad, her husband ; accord- 
ingly mutation of name was effected ; and an objection raised 
by two of the plaintifis, was disallowed. On the death of Kundhaee 
Pershad which happened in 1859, Mussumat Bhagmanee, his 
wife succeeded to the said four Mouzahs and at the time of 
the recent settlement, those Mouzahs were settled with her 
(Bhagmanee) the name of her minor son Bala Pershad being also 
mentioned, 

The present suit has been brought by the plaintiffs who 
are nephews (brother’s sons) of Daibee Pershad on the allegation 
that Mussumat Dilasa having only a life interest in the four Mou- 
zahs, purchased by Daibee Pershad, was not competent. to alic- 
nate the same ; that Kundhace Pershad was and lived as a slave 
and that the purchase in his name was merely nominal, and that 
he never obtained possession. 

Mussumat Bhagmanee pleaded in defence that the property 
was acquired by Daibee Pershad, who gave it to her husband 
Kundhace whom he had brought up as his son: and that neither 
the plaintiffs nor their ancestor had any right to it. 


The Principal Sudder Amcen decreed the entire claim in plain- 
tiffs’ favor but provided that Mussumat Bhagmanee should re- 
main in possession of one of the Mouzahs for maintenance, till 
Bala Pershad became of age. On appeal by Mussumat Bhag- 
manee, the Judge reversing the Principal Sudder Amecn’s de- 
cision found, that the purchase in the name of Kundhace 
Pershad was not a nominal but a real purchase, and consequently 
that the said Mouzahs belonged to Kundhaec Pershad. The 
Judge further held that either the mutation in favor of Mus- 
sumat Dilasa was illegal and invalid, if it be assumed to have 
taken place in Kundhace Pershad’s minority, or that otherwise 
if made when Kundhace Pershad was of age, then Mussumat 
Dilasa must be considered as deriving her title from Kundhaee 
Pershad a stranger; and that in cither of these cases she 
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was competent to alienate it, not having inherited or received 
from her hushand. 

In special appeal it was contended that, when it is admitted 
by respondent as well as is evident from the deed of gift, 
that the property belonged to Daibee Pershad, the plaintiffs 
alone are entitled to succeed: that the gift made by the widow 
of Daibee Pershad was illegal, so also was the Judge’s finding that 
property belonged to Kundhace Pershad: that Mussumat Bhag- 
mance is neither hersclf nor as guardian to her minor son enti- 
tled to the property. 





JUDGMENT. 

The Court below has found that the four Mouzahs in question 
were purchased by Daibec Pershad for the benefit of Kundhace, 
and that they were on that accoun§ recorded in his name. For 
some reason, which does not clearly appear, but which may rea- 
sonably be presumed to be for the sake of protecting the minor’s 
interest, Mussumat Dilasa’s name was subsequently substituted 
for that of Kundhaee. After her husband’s death, and as she 
alleged, in pursuance of his intentions, she re-transferred to 
Kundhaee the four Mouzahs. 

This Court sces no reason to interfere with the decision of 
the Lower Appellate Court which is regular in law and it would 
secm in accordance with the merits of the case. This appeal is 


therefore dismissed with costs. Interest at 6 per cent. after 
decree, 


UN re ls rrr 8 
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The 3rd January, 1867. 
PRESENT ; 
Tot Hon’sLe F. B. PEARSON, JUSTICE. 
- - G. D. TURNBULL, OFre., JUSTICE. 
CasE No. 1762 or 1866. 


Special Appeal from the decision of Moulvie Ali Buksh Khan 
Additional Principal Sudder Ameen of Ghazeepore, dated the 
10th August 1866. 





Ramuaisher Singh and others (Plaintiffs) Appellants. 
VeTsUs : 
Saiva Zalim Singh and others (Defendants) Respondents. 





Pleaders for Appellants.—Lalla Man Rai, Moonshee Hanooman 
Pershad and Lalla Jwala Pershad. 


Pleaders for Respondents——Moulvie Mahomed Hyder Hoossein 
and Meer Ali Ahmed. 





AWARD, REVENUE AUTHORITIES, CAUSE OF 
ACTION, LIMITATION, CLAUSES 6 AND 12, 
ACT XIV. OF 1859. 


Held that, the plaintiffs’ claim was not barred by limitation, provided in 
Clause 6, Section I., Act XIV. of 1859, as they were no parties to the settle- 
ment proceeding of 1841, and no judicial award or order affecting them was 
passed by the Settlement Officer. 

Held further that, as the defendants who were at the Settlement in 1841 
when the estate was farmed out, recorded as proprietors by the Revenue 
Authorities did not obtain proprietary and adverse possession til} the expiry 
of the farming lease the plaintiffs’ suit was not barred by limitation as not 
having been brought witbin twelve years after 1841. 





In our judgment the Lower Courts are wrong in holding the 
present suit to be barred by the law of limitation. The plaintiffs 
were not parties to the proceedings of 1841 in the Settlement 
Department, and no judicial award or order affecting them was 
yassed on that occasion. The Moonsiff admits, that for that rea- 
son Clause 6, Section I., Act XIV. of 1859, is inapplicable ; but he 
seems to think that the proceedings of the Settlement Officer 
created a proprietary status adverse to the plaintiffs’ claim, there- 
by rendering it unecessary for them to bring the present suit 
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within the period fixed by the general law of limitation, viz., 
twelve years. 

This view of the effect of the settlement proceedings would 
have been correct, had the parties whom the Settlement Officer 
recognized as the proprietors of the Mouzah been since then in 
proprietary possession thereof, and thus for a period exceeding 
twelve years held adverse possession. But such is not the case. 
The Mouzah has till quite recently remained in the possession of 
other parties under a farming lease. 

The defendants’ (respondents’) possession only dates from the 
expiry of that lease, which isthe real and sufficient cause of the 
present action. The plaintiffs’ claim must therefore be disposed 
of on the merits. 

The respondents’ Pleader has urged that the Principal Sudder 
Ameen has expressed an opinion to the effect, that there is no 
proof of the plaintiffs’ possession before the farming lease, and 
that by such expression of opinion he has in effect disposed of 
the case on the merits. But the Principal Sudder Ameen’s re- 
mark can be regarded only as an obiter dictum. 

The question to whichit relates has not been properly tried. 
We therefore remand the case through the Lower Appellate Court, 
to that of First Instance for trial and decision on the merits, 
and a suitable order as to the costs of this appeal. 


Pe PRES BON 


The 3rd Janwary, 1867. 
PRESENT: 
THE Hon’sut F. B. PEARSON, Justice. 
; “s G. D. TURNBULL, OFra., Justice. 
Casz No. 1763 oF 1866. 


Special Appeal from the decision of Rar Kunjee Sahai, Princi- 
pal Sudder Ameen of Ghazeepore, dated the 11th July 1866. 








Sheikh Ahmed (Plaintiff) Appellant. 
VErsUs 
CGunaish Pershad and others (Defendants) Respondents. 





Pleaders for Appellant.—Shah Assud Ali, Moonshee Madho Lall 
and Meer Ali Ahmed. 


Pleaders for Respondents.—Lalla Man Rai and Baboo Pearey 
Mohun Banoorjee. 


1B 
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RENT-FREE HOLDING, PURCHASER OF, LIA- 
BILITY TO PAY RENT. 
Where plaintiff purchased certain quantity of land from a rent-free holder 


of the Mouzah,—Held that under the circumstances, plaintiff could not be 
treated as o mere cultivator and liable to pay either rent or revenue. 





WitHout dwelling particularly on the grounds of appeal, we 
are of opinion that the decisions of the Lower Courts cannot be 
maintained. The plaintiff is a person, whose ancestor purchased 
the land, to which the suit relates from parties, who were at the 
time rent-free holders of the Mouzah, in which the land aforesaid 
is situated. Those parties on the resumption of the Maafee 
tenure were admitted by the Government to a proprietary settle- 
ment of the Mouzah. There is thercfore every reason to presume, 
that they were before the resumption the proprietors, as well as 
the Maafeedars of the Mouzah. Even though they may not 
originally have hada good proprietary title, it may be safely 
taken for granted, that they enjoyed actual proprietary possession 
during the long period of the Maafee tenure, and had thus ac- 
quired a sufficiently good prescriptive title. It cannot therefore 
be contended, that the sale made by them to the plaintiff’s an- 
cestor of the land in suit was invalid or illegal. The resumption 
of the Maafee tenure of the Mouzah by the Government, did not 
and could not affect the proprietary right, which the plaintiff’s 
ancestor had previously acquired by purchase in the land in suit, 
which, it further appears, was not assessed with revenue by the 
Government. This being so, the plaintiff 1s not liable to be called 
upon to pay either rent or revenue. He cannot be regarded as 
a mere ryot at all, and the Zemindars of the Mouzah can have no 
right to treat him as such. 

We therefore reverse the decisions of the Lower Courts, and 
decree the claim and appeal with costs and interest at 6 per cent. 


Pe ee er ee er ee 
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The 4th January, 1867. 
PRESENT : 


THE Hon’BLE W. ROBERTS, Justicr. 
G. D. TURNBULL, Orrc., Justice. 
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CASE No. 11 oF 1866. 


Regular Appeal from the decision of M. B. Thornhill Esq., 
Judge of Furruckhabad, dated the 28th November 1865. 





Bhola Nath (Plaintiff) Appellant. 
VErsUs 


Baij Nath (Defendant) Respondent. 


Pleaders for A ppellant.—Lalla Man Rai and Moulvie Mahomed 
Hyder Hoossein. 


Pleaders for Respondents—Moulvic Furreed-ood-deen Ahmed 
and Moonshee Hanooman Pershad. 


STOPPAGE IN TRASITU, .UNPATD VENDORS 
LIEN, CONSIGNOR AND CONSIGNEE, AGENT, 
CARRIER, DELIVERY OF GOODS. 


A firm at Cawnpore sent an agent to Soron, plaintiffs residence to effect pur- 
chases in cotton, and the plaintiff at the instance of the person so deputed 
made purchases and supplied funde, both for purchase and for their carriage 
and insurance, the agent doing nothing but consenting to arrangements and 
giving hoondees (bills of exchange) on his employer's correspondents in pay-~ 
went. The goods were dispatched and insured but before reaching their des- 
tination, the firm became insolvent, and the plaintiff proceeded to take posses- 
sion of them, but was prevented on account of the goods being previously 
attached by defendant a judgment creditor, it was held on platmtifi’s suit, 
that the plaintiff was an unpaid vendor and had a hen on the gouds for the 
price, and might detain the goods till he received or was satistied about the 
payment for the said goods, a completed contract of sale notwithstanding, 


12 CIVIL COURT APPRALS. 


An unpaid vendor in case of the vendee’s insolvency, may stop the goods 
sold, in transztu. . 

Avents for the purchase of goods have a lien on the goods, when pur- 
chased for the movies paid and liabilities incurred by them, in respect 
to such purchase, and are not bound to deliver the goods, until they are re- 
jiabursed or secured for such advances and liabilities, aud that au ageut in this 
character 18 in position of au unpaid vendor. 

Where the vendor is not otherwise paid, than by having received the 
insolvent’s acceptance, he may inthe event of the purchaser’s insolvency 
stop the goods though he have negotiated the bills, aud they are stil] out- 
standing and not yet at maturity. 

Whilst the goods sold remain tu the hands of the carrier employed to con- 
vey them to their original destination, as between buyer and seller vo case 
of constructive possession arises, unless when the carrier enters expressly 
into some new agreement, distinct from the origmal contract for carriage. 
Soalso the mere acts of making or sampling the goods or giving notice to 
the carrier to hold the goods for the buyer though done with intention to 
take possession, do not establish a constructive possession or affect the right 
to stop in transilu. 

Where the right of stoppage in transite vests in the consignor, it cannot 
be defeated by the claims of other creditors of the consignee, the uupaid 
vendor having an elder and preferential lien. 





THIS was a suit to recover 131 bales of cotton, valued at Rs. 5,000, 
by cancelment of an order, dated 1st July 1865, made in the Mis- 
cellaneous Department, with Rs. 133-5-6 interest by way of da- 
mages, and Rs. 145-7-9 costs incurred in the casein the Miscella- 
neous Department aforesaid. 

In Decr. 1864, one Ram Gopal deputed by the house of Poorun 
Lal] Shookul of Cawnpore engaged the plaintitf’s firm at Kasgun) 
to make purchases of cotton for his master, and to ship the same 
to Benares en-route for Calcutta. 

The plaintiff on the reccipt of an advance of Rs. 2,500 (less 
discount), procceded to effect purchases to a considerable extent, 
taking bills from the vendee’s clerk tor all purchases not covered 
by the advance. 

The cotton was purchased with the funds and on the credit of 
the plaintiff, warehoused and put on board boats by him. 
The charges of shipping, the expenses of insurance, as well as the 
hire of the boats, were all defrayed by the plaintiff; the person 
deputed by Poorun Lall, merely consenting to what was done on 
his master’s behalf, and granting bills for payment of all charges. 
It is admitted, that the goods were purchased for Poorun Lall, and 
that the insurance was made out in his name as the assured, that 
the plaintiff in these transactions acted openly as his commission 
agent. On the 8rd Feby. 1865, a boat containing 131 bale 
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of cotton, now claimed, was dispatched and consigned to Luchmun 
Pershad, and insured as far as Benares. About the middle of that 
month Poorun Lall became insolvent; and several of his bills in 
payment of the cotton were dishonored. 


The plaintiff on the strength of the letters addressed by 
the agent or clerk of the owner, and of Poorun Lall the 
owner himself, dated respectively the 15th and 19th Feby., 
to the insurer sanctioving the delivery of the goods to him, set out 
to overtake and obtain possession of them. 


The letters are disputed. But whether authority had or had not 
been given by the owner or his agent to the plaintiff, he set out, 
and on the 23rd April objected by petition in the Court of the 
Principal Sudder Ameen at Furruckhabad to the attachment of the 
cotton by certain judgment creditors which had been effected 
on the previous day. The case was decided on the 28rd April, 
in favor of the plaintiff here. Meantime there had been a dis- 
pute in the Criminal Court on the part of other parties, who 
tried to possess themselves of the cotton, also the defendant 
here caused it to be seized and attached in execution of his de- 
cree. The plaintiff objected, but on the Ist July 1865, the 
Judge disallowed the objection, which is the cause of the pre- 
sent suit. In advertance to the pleas on the part of the 
plaintiff, the Judge was of opinion that, “it was not neces-” 
“sary to obtain evidence as to commercial practice; the” 
“point being a clear point of ordinary law applicable alike to ” 
“commercial, as well as to other sale transactions.” The Judge 
procecds to say, “that he holds, that when a party has delivered ” 
“ goods and accepted payment by hoondees, he has ceased to have ” 
“any right of ownership in, or len on, the goods; if the hoondees” 


‘are dishonored, his remedy is against the acceptors and drawer.” 
He therefore dismisssd the suit. 


Against this decision the appeal has been preferred substan- 


tially on two grounds, which we shall arrange differently from the 
appellant. 


1st.—That the goods were made over to the plaintiff by the 
agent of the owner, and the owner himself after the dispatch to 
their destination, by reason of his inability to pay the outlay 
incurred in the purchase and the dispatch by the plaintiff. 


2nd.—That the goods having been purchased with funds sup- 
plied by the plaimtiff, and the bills drawn by the purchaser in 
payment having been dishonored, the plaintiff has a preferential 


claim to the goods both in equity and by gencral usage, his accept- 
ance of bills notwithstanding.: 


14 CIVIL COURT APPEALS. 


J UDGMENT. 


The first plea is grounded on two documents put in suit. First, 
the letter dated 15th Feby. 1864, addressed by the owner's clerk 
or agent to the insurer at Benares, directing the latter to deliver 
the goods to the plaintiff, unless Poorun Lall the owner 
shewed the bills to have been paid; the other is the one, dated 
19th of the same month, purporting to be from Poorun Lall him- 
self to the insurers, authorizing delivery of the goods to plaintiff. 
After giving due consideration to the testimony, as contained in 
the record, on this point, we do not think, that the plaintiff 
the appellant has made out his case on the first plea, as 
the evidence adduced to prove the letters is insufficient for 
that purpose. Itis contended on the defendant’s part, that the 
letters in question are ante-dated, having been really written 
after the attachment effected at the instance of the defendant. 
Without going this length, we cannot accept these documents, 
as the writers themselves have not been called to testify 
regarding them; there is no post-mark on the documents 
themselves to show the date of their transmission by post. In 
short, there is no evidence, which we can receive with confidence 
as trustworthy, to convince us, that the letters were forwarded at 
or immediately after the date, they bear. We are of opinion, 
therefore, that the documents relied on as vesting the property 
in the plaintiff by reason of the express consent of the owner 
and his agent after the dispatch and while the goods were 
en-route are not proved, and the claim as founded upon them is 
based on a foundation, that fails. 


We now proceed to consider the second ground, and are of 
opinion, after much consideration, that the plaintiffis entitled to 
obtain the rehef sought. 

We find the facts to be these: Poorun Lall of Cawnpore sent 
an agent or clerk to Soron, the residence of the plaintiff to effect 
purchases in cotton. The plaintiff, at the instance of the person 
so deputed, made purchases on his own responsibility for payment 
to the owners of the goods, or with his own funds. The goods 
were stored in his own premises, transported to the river side, 
and laden at the cost of the plaintiff, who also supplied the 
money for the hire of the boats, the advances to the boatmen and 
other servants, and for the insurance. The goods were shipped 
and the insurance was effected in the name of Poorun Lall, and 
consigned to his correspondents or partners. All funds were 
supplied both for the purchase of goods, and for their carriage and 
insurance by the plaintiff, the clerk or agent of Poorun Lall 
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nppears to have done nothing more than engaged the services of 
the plaintiff, and to have approved of the purchases and arrange- 
ments effected by the plaintiff, and to have given hoondees on 
his employer's correspondents in payment. He, by his presence 
on the spot, consented to the acts of the plaintiff in the same way, 
as the principal might have done by letter. 

There is nothing to show, that he did more than this, that he in 
any way provided the carriage, or took over the formal custody 
and control of the goods or interfered with their dispatch. The 
cotton was dispatched, but before its arrival at Furruckhabad, the 
purchaser became insolvent, and the plaintiff proceeded to 
Furruckhabad, and attempted to take away the cotton, but was 
stopped by the Judge upon the petition of the defendant, who 
attached the goods. ‘The dates of the seizure and attachment of 
the respective parties are not quite clear. 

It is contended on the part of the defence, that the property in 
the goods belonged to the buyer, and that as the plaintiff had 
received and accepted bills in payment without any stipulation 
of right over the goods, and had parted with possession, the judg- 
ment creditor’s seizure was fegal and entitled him to have his 
debt satisfied by the sale of the goods. On the other hand, the 
plaintiff, without denying that the property vested in the buyer, 
contends that, by reason of the insolvency of the vendee, he, 
plaintiff was justified in overtaking the goods, and had a right to 
detain them till paid for their price and charges of carriage, and 
other incidental expenses. We find no case similar to the present 
to guide us as a precedent, and we must decide this appeal on 
general principles and rules obtaining among other and enlight- 
ened systems of jurisprudence. 

Whatever be the differences in the several systems of law as to 
the requisites to pass the property in moveables, forming the sub- 
ject of a complete contract of sale, there appears to be a general 
accord in regard to the seller’s mght to refuse delivery of the 
property until paid by the vendee, or till he receives from the 
buyer satisfactory assurance of payment. 

By the Roman law the seller was not bound to deliver the goods 
sold till he was paid the price, and till paid he had a lien for 
the purchase money on the thing sold. The doctrine is stated in 
Story on Agency, Chap. XIV. Sec. 363. 


‘The Roman law in cases of sales gave a lien for the purchase 
‘money on the thing sold, unless personal credit was given to’ 
‘the buyer. Quod vendidi, non aliter fit accipientis, quam si’ 
‘aut pretium nobis solutum sit, aut satis eo nomine factum,’ 
‘vel etiam fidem habuerimus emptort sine ulld satisfactione,’ 
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But even if the seller had accepted the credit of the buyer, he 
would not lose his lien, if the latter became insolvent. For 
although credit might have been given for a term, still the benefit 
of the term could not be claimed ‘to quote a writer citing from’ 
‘an approved authority (Pothier) on civil law, should the party’ 
‘become insolvent. For in case of bankruptcy or insolvency, 
‘ fulfilment of the obligation is forthwith exigible, since a term’ 
‘was only allowed in confidence of solvency. (Colebrooke ow 
‘ Obligations and Contracts, Sec. 224)” We do not here go into 
the question as to whether or not a lien exists after delivery of the 
goods ; for our present purpose, we consider the goods not to have 
been delivered, but to be in the possession, actual or constructive 
of the vendor. In both of the indigenous laws of the country, Hindoo 
and Mahomedan, the seller is not bound to deliver the goods be- 
fore actual payment, and may detain them, notwithstanding that 
there has been a contract of sale. We _ cite authorities* 
which we consider sufficient for our present purpose. We think, 
then, that it is quite clear that both by the Civil law and the 
indigenous laws of the country, the seller may detain goods, till 
he receives or is satisfied about the payment of the said goods, 
a completed contract of sale notwithstanding. 

As might be expected the law of England has provided a rule 
for the determination of such questions, considering the great 
number and variety of mercantile cases, that must occur in so 
great a commercial country. 

Accordingly the doctrine is well established ‘that the unpaid’ 
‘vendor may, in case of the vendee’s insolvency, stop the goods’ 
‘sold in transitu (Smith’s Leading Cases, Iickbarrow v. Masor.’ 

The reason of the ruleis, ‘because the property is vested in’ 
‘the buyer, so as to subject him to the risk of any accident, but’ 
‘he has not an indefeasible right to the possession, and his insol-’ 
‘vency without payment of the pricc, defeats that right. (Gordon’ 
‘vy. Harper, 7 T. R. 9.) The provisions of the Roman and Conti- 
nental Law as well as that of England are stated by Story in his 
Conflict of Laws, Sec. 401. 


COLEBROOKE’S DIGEST. 


* Book III Chap ITI, Section IT and XX. 


Narepa.—This rule has been declared for vendible commodities of which the pricc 
has been paid or tendered but where it has not been paid or tendered there is no in- 
jury to the buyer by delaying the delivery, &c., there is no offence in his (the seller) 
keeping the commodity to obtain payment. Misra. 

The seller is entitled to keep possession of the thing sold as security for the price. 

If any part of it the price remained due his right to retain the whole of the thing 
sold continues unabated. 

Barllie on Mahomedan Law of sale p. 27, 
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The rules of English law on this point are also to be found ‘in 
Blackburn's Contract of Sale, p. 210.* 

We have to consider in the present suit, whether the plaintiff's 
case is within the rules, that are laid down. Upon our view of the 
facts itis so,as he is just in the position of an unpaid vendor. 
We find that nearly the whole of the purchase money was sup- 
phed by the plaintiff, and on behalf of Poorun Lall, as his corres- 
pondent, and that he was to be paid by Poorun Lall for the goods, 
but that he never received payment owing to the insolvency of 
Poorun Lall, and that the parties, from whom he bought them, 
had no concern with Poorun Lall. 

A person in the character of the plaintiff, though an agent, is 
in the position of an unpaid vendor. Agents for the purchase of 
gogns have a lien on the goods, when pufchased, for the monies 
paid and the liabilities incurred by them in respect to such pur- 
chase, and they are not bound to part with the possession of the 
goods or to deliver them until they are re-imbursed or secured 
for such advances and habilities. (Story on Agency Sec. 374.) 

The authorities cited in suppport of the above are not those 
of English law. But the case of Preize, v. Wray, 1s an authority in 
English law. Where one F. having purchased goods in his own 
name and for his own credit from tlird parties for B. and drawn 
bills for the price of the goods, stopped the goods in transitu, he 
was held to stand in the situation of vendor to B. (Blackbura 
», 212). We are of opinion therefore that upon the authority 
of this case, plaintiff is iu the character of an unpaid vendor, and 
that he, secondly, as stopping the goods before delivery, was ex- 
ercising a legal right, inasmuch as, thirdly, the buyer had in the 
meantime become insolvent. For to cite from the authority quoted, 
“where the vendor is no otherwise paid than by having re-” 
“ ecived the insolvent’s acceptances, hc may stop the goods, though ” 
“he have negotiated the bills, and they are still outstanding and ” 
“not yet at maturity,” (Bluckburn p. 216), and the case of Freize 
v. Wray is again referred to by us as supporting this view. It is 
yet a question, whether there had not been constructive delivery of 


* The right of stoppage in transitu is peculiar to one who holds the character ot a 


vendor. 
2nd.—It can be exercised only when the vendor is wholly or partially unpaid. 
3rd.—It must be exercised whilat the goods are in transitu that is, after they 
have left the actual possossion of the vendur and before they have come into the 
actual or constructive possession of the purchaser, or of thoxe who stand in his 
lace. 
: 4th, —It cannot be exercised unless the buyer his failed or become insolvent. 
5th.—This is aright which must be exercised by‘ clauning o: taking the goods 


as by a right paramount to that of the purchaser. 


1 « 
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the goods to the buyer’s clerk. But we have no clear evidence of 
the clerk having taken over the property, what he did on the spot 
was merely to give his personal sanction to the transactions 
in the same way his employer might have done through the me- 
dium of the post, when advised by the plaintiff of his arrange- 
ments. The cotton was laden on boats provided by the plaintiff, 
the crew were paid, and the parties in charge of the goods were so 
placed by the plaintiff. 


Therefore by the rule that “whilst the goods sold, remain” 
“in the hands of a carrier, employed to convey them to their” 
“ original destination, as between buyer and seller, no case of” 
“constructive possession in the buyer arises unless where” 
“the carrier enters expressly, into some new agreement” 
“distinct from the original contract for carriage,” the buyer cen- 
not. be said to have had possession even constructively, for there 
was nothing, that was done, amounting to a new agreement, for 
“the mere acts of marking and sampling the goods, or giving” 
“notice to the carrier to hold the goods for the buyer, though ” 
“done with the intention to take possession, do not establish” 
“a constructive possession in the buyer, or affect the right” 
“to stop in transitu.” (Smith's Law of Contract p. 735.) 
Further “where the right of stopping in tvansitw vests in the 
“consignor, it cannot be divested by uwny clawn made upon” 
“the goods in then transit by a creditor of the consignee” 
“as eg. by process of foreign attachment at the suit of” 
“ such creditor” (7. ¢. attachment by process out of the Lord Mayor’s 
Court of London,) for the vendor’s night of stopping in transitu is 
the elder and preferential lien, (Selwyn’s Nisi Pavus. p. 1282.) The 
same doctrine that the vendor's right will not be defeated by the 
exercise of any claim against the consignee, is also laid down with- 
out qualification in another work of authority (Smith's Mercantile 
Law. Book IV. Chap. 1, Sec. 4, p. 556, 6th edit.) and warrants us in 
holding that a judgment creditor’s seizure of the goods does not de- 
feat the unpaid vendor's right of stoppage in transit. It is indeed 
doubted, whether process in executions other than those of the pe- 
culiar nature of a foreign attachment, would not be held to termi- 
nate the transitus (Blackburn p. 263) but the very unqualified 
manner in which the doctrine to the contrary purport is laid down 
in the recent works cited, determines us to adopt that view, and 
. this seems to be consonant with the doctrine, that the unpaid 

vendor has, till the delivery of the goods, alien (taking the word 
in its genuine sense) thereon, till payment of the price is secured. 

We are aware that under certain circumstances, where the 
mendee has with the vendor's consent endorsed for valuable consi- 
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deration the bill of lading of the goods, the right of stopping 
is held to be defeated, but no such circumstances are found to exist 
in this case. We think then, that the Judge was wrong in his 
view, that the property was delivered, as in our opinion there was 
no constructive delivery. We are of opinion, therefore, that the 
plaintiff is entitled to a decree to be paid from the sale proceeds 
of the cotton to the amount of the advance unrealized by him, in 
consequence of the insolvency of the vendee Poorun Lall, what that. 
amount is, and whether the value of the cotton at the time of 
stoppage fell short of, or exceeded the amount of the debt 
owing to plaintiff, we have no data, on which to decide. We 
observe, that the cotton has been sold, if the proceeds are equal to 
the value at the time of seizure, the sale amount or part of it 
according to the sum found due to plaintiff should be awarded to 
him. We must remit the case for evidence and finding on 
this head to the Judge, who will return the proceedings with his 
opinion for the decision of this Court. We accordingly remand the 
case under Section 354, Civil Code Procedure to the Court below 
to take evidence as to the amount due to the plaintiff on account 
of these goods and the value thereof, and to return the evidence 
with its finding thereon to this Court. 

The case has again been brought forward to-day with the Judge’s 
finding of the 12th Septr. last, and the evidence taken by him 
and the objections raised by the defendant respondent. 

The evidence shows the value of the cotton stopped in transit, 
to have been at the time of the stoppage greater than the amount of 
the plaintiff’s claim. There is also reason to believe that he has 
not recovered more than Rs. 3,500 out of the amount advanced 
by him; at all events, it is clear that at least hoondees drawn in 
payment thereof to the amount of Rs. 8,000, ormore than the amount. 
of the claim, in this suit were dishonored. Under the circum- 
stances therefore, we can have no hesitation in decreeing the claim 
and the appeal with costs and interest at 6 per cent. per annum. 
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The 4th January, 1867. 
PRESENT : 


THE Hon’sBLE C. A. TURNER, Justice. 
93 hs R. SPANKIE, OFra., JUSTICE. 


CasE No. 1816 oF 1866. 


Special Appeal from the decision of Moulvie Mahomed ITussin 
Khan Officiating Principal Sudder Aineen of Furruckhubud, 
dated the 4th July 1866. 


Bucha (Plaintiff) Appellant. 
é VOrsUs 
Lullee and others (Defendants) Respondents, 


Pleaders for Appellant.—T. Conlan and Meer Ali Ahmed. 
Pleaders for Respondents.—Lalla Gokul Chund and Pundit Ajoo- 
dhia Nath. 


Berton tpece ermine os 


ADMISSION, WHEN BINDING AGAINST A 
THIRD PERSON. 


Tield that, the fact of defendants being allowed to appear as co-plaintffs 
ina redemption suit, to which plaintiff! was no paty, can not be received 
i evidence as an admission adverse to plaimtiff’s imterest and so also the 
admission made by Kawul, plaintiff's brother and ‘ Limberdar” can not, 
merely on account of his being such, be held as binding agamset the plaintiff 
unless it be shewn that he (Kaiwul) was invested by plaintiff with sufficient 


authority a that behalf. 


We are of opinion that this case should be remanded for re-deci- 
sion on the issue, whether the property in dispute was the pro- 
perty of Gunga Ram, or the property of the common ancestor of 
the plaintiff and defendants. The Judge has declared, that out of 
the whole share recorded in the name of Gunga Ram, only one-ninth 
is proved to belong to the plaintiff. The Judge gives no reason 
for his finding, unless we are to understand, that the reasons are 
the admissions, to which in his judgment he goes on to allude, 
namely, the admission made by Kaiwul, the brother of the plaintiff, 
and the admission made by the parties to a suit which had been 
brought for redemption of the estate from mortgage, who allowed 
the defendants to join them as co-plaintiffs. 
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With regard to these admissions, this Court holds that inas- 
much as it is not shown, that the plaintiff was a party to the re- 
demption suit, the fact that the defendants were allowed to join 
in that suit is not to be received in evidence as an admission 
adverse to the plaintiff's interest ; and with regard to the admission 
made by Kaiwul, before the Lower Court allowed that to be received 
in evidence, it should have satisfied itself, that Kaiwul was a per- 
son, who either by official position or by some authority delegated 
to him, was privileged to make admissions of such a nature binding 
on the plaintiff. We do not think that mercly as Lumberdar he 
was authorized to cause changes to be made in the record of 
names adverse to the plaintiff’s interest ; nor could the ere fact of 
his being the plaintift’s brother confer on him any such authority. 
Therefore, unless it can be shown that the plaintiff cmpowered 
his brother to manage his concerns, and invested him with authority 
sufficient to justify him in procuring mutation of names; we are 
of opinion, that the fact that Kaiwul brought about the recording 
of the defendant’s name, ought not to be received in evidence 
against the plaintiff. We reverse the decision of the Lower Appel- 
late Court and remand this case for re-decision in reference to 
the above remarks. The Lower Appellate Court will be so good 
as to provide for the costs of this appeal. 
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The 5th January, 1867. 
PRESENT : 
THt Hon’sui F. B. PEARSON, Justice. 
e 3 G. D. TURNBULL, Orra., Justice. 


Caszt No. 1583 oF 1866. 


Special Appeal from the decision of Mahomed Abdool Uzeez 
Khan Principal Suddev Aieen of Azingurh, dated the Sth 
June 1866. 


Sheikh Inayut Ali and Sheikh Vilayut Ah, sons of the late 
Sheikh Oomur Ali (Plaintiffs) Appellants. 


VERSUS 
Syud Furzund Ali (Defendant) Respondent. 


Pleaders for A ppellants.—Meer Ali Ahmed and Shah Assud Aq. 
Pleaders for Respondent.—Moulyie Abdool Suttar and Bahoo 
Pearey Mohun Banoorjee. 
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DEED, REGISTRATION OF, REFUSAL BY REGIS- 
TRAR, SUIT, SEC. 15, ACT. XVI. 1864. 


Where the registration of the sale deed was refused by the Registrar,— 
Held that a regular suit to prove the mght of having the deed registered 
would lie under Section 15, Act XVI. of 1864. 





WITH reference particularly to the first of the grounds of appeal, 
we are of opinion that the decision of the Lower Appellate Court is 
wrong, and must be set aside. 

The plaintiffs claimed, that on proof of the sale deed alleged by 
them to have been executed in their favor, their right to have that 
deed registered should be declared with a view to the redress of 
the wrong done to them by the defendant’s refusal to cause its 
registration. This suit comes quite within the terms of Section 15, 
Act XVI. of 1864, which allows any person situated like the plain- 
tiffs and interested like them to institute a regular suit to establish 
their right, to have such instrument, as a District or Deputy Regis- 
trar may have refused to register, registered. Such was the purport 
and tenor of the plaintiffs’ suit, as we have already mentioned, 
and the Moonsiff after trying the question of the genuineness and 
authenticity of the sale deed alleged, and deciding it in the plain- 
tiff’s favor, was justified in decreeing their claim. Under the 
Section of the enactment above cited, the Moonsiff might if he 
thought proper, have ordered the Deputy Registrar to register 
the deed. 

The Principal Sudder Ameen has erred, in supposing that the 
suit could not be brought in its present form and in dismissing it . 
for that reason. 

The case is therefore remanded to him for disposal on the me- 
rits, and a suitable order as to the costs of this appeal. 


Neh My SALEM AA LAA 8 
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The 5th January, 1867. 
PRESENT : 
THE Hon’sie F. B. PEARSON, JuSTICcE. 
73 ” G. D. TURNBULL, Orre., Justice. 
CASE No. 1699 oF 1866. 


Special Appeal from the decision of Darbee Dyal Principal 
Sudder Ameen of Bustee, dated the 6th June 1866. 


Nawazish Ali Beg (Defendant) Appellant. 
VETSUS 
Vilaytee Khanum and others (Plaintiffs) Respondents. 
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Pleaders for Appellant.—Baboo Pearey Mohun Banoorjee and 
Meer Zahoor Hoossein. 


Pleader for Respondents.—Nil. 





MONTHLY ALLOWANCE, CAUSE OF ACTION, 
SECTION 11, ACT XXIII. OF 1861. 


Where by adecree the plaintiffs’ right to a monthly allowance was de- 
clared,—Held that, any failure on the part of the person bound to pay by the 
terms of the decrce, would conetitule a good cause of action ; and a fresh 
suit brought on the assertion of payment being withheld, would not be 
affected by the provisions of Section II., Act XXIII. of 1861. 





It appears that so far back as 1805, a decree was passed by the 
Civil Court in favor of the plaintiffs’ ancestor against the defen- 
dant’s ancestor, providing that Mirza Hoossein Ali should pay 
Rs. 20 per mensem, and sixty maunds of grain per annum to the 
plaintiffs or their ancestor as allowance. 

In 1849, the judgment-debtor Mirza Hoossein Ali executed a 
partition deed in the nature of a will dividing his property among 
his heirs. That deed also provided for the plaintiffs’ allowance 
to be paid by each of the heirs in proportion to their share. The 
present suit has been brought by plaintiffs, to recover the 
proportionate part of the said allowance from the defendant 
(sharer of 4 anna 2 pie) on the allegation, that they have ever 
since received the allowance, as provided, from defendant’s 
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ancestor, and after him from defendant himself up to March 1859, 
after which time the defendant has stopped payment. 

The defendant denied having ever paid anything to plaintiffs, as 
well as the fact of the deed of 1849 having been acted upon. 

It was also pleaded by him, that the decree of 1805, if it at all 
be proved, had now become dead on account of its not having been 
executed within the time allowed by law. 

The Court of first instance being of opinion, that a fresh suit 
would not lic under Section II. Act XXILL of 1861 and that the 
plaintiffs’ remedy lay in execution of the original decree, dismissed 
the claim. 

The Lower Appellate Court on appeal, however, reversed the 
decision and remanded the case for re-trial on the merits, finding 
that the deed of 1849, gave a fresh cause of action to the plaintiffs, 
under which they allege they have received the allowance up to 
March 1859. 

In special appeal it was contended. 

1st.—-That Section 2. bars the claim. 

2nd.—That afresh suit would not lie under Section II. Act 
XXIII. of 1961. 

3°d.—That the will, leaving instructions for the heirs to carry out 
the provisions of the deerce, did not give afresh cause of action tu 
the plaintifts. 





JUDGMENT. 


Whether the Principal Sudder Ameen 1s right in holding the 
will executed by the deceased Hoossem Ali to have given a fresh 
cause of action to the plaintiffs in respect of their allowance under 
the decree of 1805, may be a question, but it 1s one, which it is 
not material for us to discuss. 

We are of opinion that the Moonsiff was wrong in considering 
the suit to be barred an limime by the provisions of Section IL. 
Act XXIIL of 1861. The decree of 1805, declared the plaintiffs’ 
right to a certain allowance for maintenance, and any failure on 
the part of the person bound to pay that allowance in conformity 
to the decree, would clearly constitute a good cause of action. 
We accordingly reject and disallow all the grounds urged in this 
memorandum of appeal, and we dismiss the appeal, and permit 
the order of remand passed by the Lower Appellate Court to stand, 
and remit the case to the Court of first instance, with an intima- 
tion that in pursuance of that order, it should proceed to dispose 
of the case on the merits with due advertence, to the bearing of 


the law of limitation on the claim. 
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The 35th Junuury, 1867. 
PRESENT : 
THe Hon’site-F. B,. PEARSON, Justice. 
Ps 3 G. D. TURNBULL, Orrca., JusTicE. 
Case No. 1766 or 1866. 


Speciul Appeal from the decision of B. Supte Hsq., C. B., Officiat- 
ing Judge of Meerut, dated the 3kst July 1866. 


——a 





Mahomed Inayet-ool-lah (Defendant) Appellant., 
VETSUS 
Syud Akbar Ali and others (Plaintiffs) Respondents, 


ome 





Pleaders for Appellunt.—Moulvie Sumec-ool-lah Khan and 
Moulvie Furreed-ood-deen Ahmed. 


Pleaders for Respondents——Moulvie Hyder Hoossein and Pundit 
Ishree Pershad. 


IIT 


LEASE HOLDER, ADVERSE POSSESSION OF, 
NON-PAYMENT OF RENT, LIMITATION. 


Where the relation subsisting between the parties was found to be that of 
landlord and tevant,—~ Held that the fact of there being no dispute of the sub- 
sisting relations between the parties, twelve years before the institution of 
the suit was sufficient to avoid the bar of dimitation, non-payment of rent 
regularly notwithstanding. 





THE land in dispute was granted rent-free in perpetuity to 
Hyder Ali and Moosa Ruza. The grantecs, as alleged by the 
plaintitis, leased it to defendant’s ancestor for Rs. 60 a year, which 
they (plaintiffs) assert they regularly received up to the time of 
the mutiny. Itis contended by the plaintiffs that the land in 
dispute was confiscated during the mutiny, but was subsequently 
in 1859 released in their favor, and the defendant was ordered 
to pay up tothem all the arrears due on the land, but has 
paid nothing since the mutiny. Therefore they bring this suit 
for possession and mesne profits from 1267 to 1272 F. §, 
The defendant pleaded that he has been in possession of the 
land since the proceedings under Regulation II. of 1819, and 
that the plaintiffs’ claim is consequently barred by efflux of time. 


1p 
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The Court of first instance found that plaintiffs’ ancestors were 
the grantces, and the defendant or his ancestor was a lessee on their 
part, as was evident from the order of 12th Septr. 1859, whereby 
the land was released 1n plaintiffs’ favor; and that the defen- 
dant’s non-proprietary possession could not be held to be adverse to 
the plaintiffs’ interest. This decision was upheld by the Judge in 
appeal. 





JUDGMENT. 

The Lower Courts have, as we conceive, found in reference to 
what occurred in 1859 and other circumstances, that the relation 
subsisting between the parties before and at that time was the 
relation of landlord and tenant, and that no dispute as to that re- 
lation then or before existed between them. This being so, it is 
not material, whether or not the rent due to the plaintiffs was 
always regularly paid to them even before that period ; as, for the 
purpose of avoiding the bar of limitation, it is sufficient that 
twelve years before this suit, or even before the recent settlement 
in 1863, or any how in 1859, seven years ago the relation above- 
mentioned, which the Courts find to have originated in an old 
lease, was not a mattcr of dispute. In other words, the possession 
of the defendant appellant before 1859 or 1863, cannot be regarded 
as an adverse one. These remarks dispose of the main grounds 
of appeal. The appeal is dismissed with costs and interest at 6 
per cent, per annum. 
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The 5th January, 1867. 


PRESENT : 
Tuk Hon’sue F. B. PEARSON, Justicr. 
: i G. D. TURNBULL, OFrre., Justice. 


Case No. 1768 or 1866. 


Special Appeal from the decision of Roy Hait Lall Additional 
Principal Sudder Ameen of Moradabad, dated the 31st July 
1866. 





Hukeem Gunga Pershad (Defendant) Appellant. 
VETSUS 


Moulvie Mahomed Kootoob Alum (Plaintiff) Respondent. 





Pleaders for Appellant.—Lalla Hurkishen Dass and T. Conlan. 
Pleader for Respondent.—Lalla Man Rai. 
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AWARD, CLAUSE 7, SEC. I., ACT XIV. “OF 1859. 


Ueld that, a verbal order of the Magistrate under Act 1V. of 1840, cannot 
be regarded as an order, or award within the meauing of the term of 
Clause 7, Section [., Act XLV. of 1859. 


THIS was a suit by plaintiff for possession of certain yards of land, 
which he alleged to be his ancestral property, also to demolish a 
platform newly constructed, and to block up a new door opened by 
defendant, facing the plaintiff's ancestral land. 

It was pleaded by defendant, that im 1859, on a complaint laid 
by the plaintiff in the Criminal Court the Magistrate visited the 
spot; and after inspecting the locality passed an order on 4th July 
1859, for the continuance of the door in dispute: and that the 
plaintiff’s suit not having been brought within three years from 
that date, as provided in Clause 7, Section I, Act XIV. of 1859, 
is barred by limitation. There were other objections raised by 
defendant against that part of the claim, which related to the 
demolition of the platform, but as this was not a matter of adju- 
dication in special appeal, itis unnecessary to enumerate them 
here. 

The Moonsiff holding the claim in respect to the door as barred 
by the limitation, provided by the aforesaid Clause, dismissed it ; 
and proceeded to dispose of the other part of the claim on the 
merits. 

The plaintiff dissatisfied with this part of the judgment, prefer- 
red an appeal, urging that no order had been passed by the Magis- 
trate in respect to the door, and even if it be supposed that there 
was a verbal order, then its exact date cannot be ascertained so as 
to calculate limitation therefrom. 

The Principal Sudder Ameen reversing the Moonsiff’s decision 
gave a decree in plaintiff's favor. He was of opinion that the ver- 
bal order(if proved) for continuance of the door was illegal, and 
that it was inconsistent with the rules observed by the Courts to 
compute limitation from the date of such order, in the absence of 
a written order. 

In special appeal, it was urged that the suit not having been 
instituted within three years from the date of the Magistrate’s ver- 
bal order, was barred by limitation. 





JUDGMENT 
Concurring with the Lower Appellate Court in the opinion, that 
the verbal order of the Magistrate cannot be regarded as an order, 


Sd 
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under Act IV. of 1840, within the meaning of the terms of Clause 
7, Section L, Act XIV. of 1859, we disallow this appeal which is 
dismissed with costs and interest at 6 per cent. 


The 7th January, 1867. 
PRESEN *: 
THe Hon’sie ©. A. TURNER, JUSTICE. 
<f - R. SPANKIE, OFrc., Justice. 
Case No. 1836 oF 1866. 


Special Appeal from the decision of F. Thompson Esq., Judge 
of Shuhjehanpore, dated the 30th June 1866. 


Imam Ali Khan and others (Defendants) Appellants. 
Versus 


Abdool Ali Khan (Plaintiff) Respondent. 





Pleaders for Appellants.—Shah Assud Ali and Moonshee Madho 
Lall. . 

Pleaders for Respondent.—Moulvie Mahomed Hyder Hoosscin 
and Moulvie Mehndee Hussun. 





UAHOMEDAN LAW, MISSING PERSON, SUC- 
CESSION, SON'S RIGILT. 


Held that, as under the Mahomedan law, a missing person is considered 
“ defunct” as regards to otbers property and cannot inherit from others during 
the period allowed for his reappearance, the plaintiff his son and nearest 
relation of the widow was entitled to get the money claimed, it being compen- 
sation for land, which had been found to belong to her exclusively and not as 
having descended from her husband. 





THE particulars of the case are as follow :— 

Certain land called Avrazee Moorada Bagh being the property of 
one Mussumat Jumeet Bebec was taken by Government : and as a 
compensation for the same Rs. 158 were deposited by Government 
in the Treasury at Shahjehanpore. In endeavouring to obtain 
this sum, plaintiff the nearest heir of Mussumat J umect Bebee was 
opposed by the defendants (nephew and grand-nephew) of the 
Mussumat’s husband. 
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This suit was instituted by the plaintiff to recover Rs, 158, being 
the amount of the compensation, and to inhibit the defendants from 
opposing the claim on the allegation, that the property belonged 
to Mussumat Jumeet who had been in possession thereof for forty 
years, and that the plaintiff being her nearest relation was 
entitled to get the compensation deposited. The Court of first 
instance finding this allegation to be truc, decreed the plaintiff's 
claim. The defendants pleaded in appeal that the Mussumat’s 
husband who would have been entitled as heir being absent and 
no tidings of his death having been received, the plaintiff must 
walt for ninety years before he could claim the property, and that 
the appellants being related to the Mussumat’s husband on the 
male side would be entitled to }# and plaintiff to } under the 
Mahomedan law. 

The Lower Appellate Court affirmed the finding of the Court of 
first instance being of opinion that the property was the exclusive 
property of Mussumat Jumeet, and her nearest kin was conse- 
quently entitled to get the compensation. 

It was contended in special appeal that the plaintiff’s father 
being absent and not having been heard of, and the period allowed 
not having yet expired, the plaintiff was not compctent to institute 
this suit. 

JUDGMENT. 

The Court of first instance has found, that the property for 
which the money has been deposited, has been in the widow’s pos- 
session for at least twenty-seven years, and that there is no proof 
that the property belonged tothe husband, or that the lady got 
it from her husband. 

Hence the Courts have found that the property was the property 
of the lady. 

It is contended by the defendants that the husband being miss- 
ing, he cannot be considered defunct until after the expiration of 
nincty years from his birth. ; 

On referring to the authorities* we find it laid down, that by 
the Mahomedan law a missing person is considered defunct as 
far as regards the property of others and living as far as regards 
his own “He shall not inherit from others during the period,” 
“ which isallowed for his reappearance.” Therefore he cannot 
inherit from his wife: and the appellants can not interfere with 
the receipt of the money in question, in this suit, by the respon- 
dent on the ground, on which they have claimed to do sv. We 
dismiss this appeal with costs and interest at 6 per cent. 
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* Macnaghton’s Precedent of Inheritance, Case XIII. p. 92. Note. 
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The 8th Junuury, 1867. 


PRESENT: 
THe Hon’ste Sir W. MORGAN, Kt., CHlEF JUSTICE. 
. ; W. ROBERTS, JuSTICE. 


Casz No. 155 oF 1866. 


Regular Appeal from the decision of B. Supte Esq., Officcating 
Judge of Meerut, dated the 6th July 1866. 





Goolzar Shah (Defendant) Appellant. 
VETS US 


Mchtab Singh (Plaintitf) Respondent. 





Pleaders for Appellant.—Shah Assud Ali and Moulvie Sumee- 
ool-lah Khan. 

Pleaders for Respondent.—Lalla Man Rai and Moonshee 
Hanooman Pershad. 


EVIDENCH, SETTLEMENT OF ISSUES, FINAL 
DISPOSALOF THE CASE, JUDGMENT, DEFECT. 


Where the Judge finally disposed of the case on the day fixed for secttle- 
ment of issues without allowing, parties the opportunity to adduce evidence 
and fully ascertaining the fucts—eITeld that his judgment was illegal and 
defective. a 


Tuis case has been decided by the Judge upon the day ap- 
pointed for the settlement of issues. The Judge framed the 
material issue to be decided in the following words :—“ Whether ” 
“the defendant had the right to erect the Mosque or not.” The 
Judge without calling for evidence decided, that without the 
proprietor’s consent no one could have a right to erect a Mosque 
on his estate ; and decreed the plaintitf’s suit, the object of which 
was to restrain the defendant from building the Mosque. It is 
found by the judgment, that the plaintiff is the sole proprictor 
of the village ; and it is stated in the judgment, that the defendant 
merely urges, that he has for many years occupied the spot, and 
that he has consequently the right to build a Mosque. But we 
think that the defendant’s contention is not here correctly stated. 
It is evident from the proceedings before the Magistrate and the 


” fa 
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Tehseeldar’s report, as well as from the defendant’s written state- 
ment in this case, that the defendant bases his case on the follow- 
ing grounds :—. e. that the Takeeah has been occupied by himself 
and his ancestors for many years, that there is attached to 
it a Chabootra, that this Chabootra is a place of public resort by 
the Mahomedan inhabitants of the village, as a place of prayer. 
It is contended here that a Afusjid is in truth a public place of 
prayer, and that the mode in which this portion of the land is 
now used is, in effect, this, that it is a public place of prayer, 
and that the erection, which the defendant contemplates is not 
one, which substantially causes the land to be used tor a purpose, 
different from that, for which it has heretofore been used. We 
observe that the order of the Magistrate appears to recognize the 
defendant’s right to erecta Musyid without the consent of the plain- 
tiff, provided the limits of the Musjid do not exceed the place now 
occupied by the Chabootru. It is unnecessary and would not be 
proper for us in the present stage of the case to express any de- 
cided opinion. The facts must first be fully ascertained, as this 
has not yet been done, the case must be remanded to the Court 
below, in order that evidence may be taken and that the merits 
may be investigated, and that the Court may pass a decree thereon. 
The costs of this appeal will be disposed of by the Judge. 


ru Me FN Ne LN 


The 8th January, 1867. 
PRESENT : 
THE How’sur C. A. TURNER, Justice. 
re . R. SPANKIE, Orra., Justice. 
CasE No. 1869 oF 1866. 


Specutl Appeal from the decision. of Syud Abdoollah Khan 
Principal Sudder Ameen of Meerut, dated the 25th June 
1866. 





Hur Sahai and others (Plaintiffs) Appellants. 
Versus 
Jawala and others (Defendants) Respondents, 





Pleader for Appellunts.—Meer Koorban Ali. 
Pleader for Respondents.—Moulvie Uinjud Ali. 
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WAIL B-OOL-URZ,.CONSTRUCTION OF, PRE- 
HMPTION, BRETHREN, 


. Where the “ wajib-ool-urz” provided that alienation shall be first made to 

brethren of common ancestor and then to the other sharers of the puttee,— 
Ifeld that the brethreuin whose favor the first right of pre-emption was 
secured must be construed to be brethren who were sharers in the puttee. 


THE pre-emptive condition runs to the effect, that the aliena- 
tion shall be made first to brethren of a common ancestor; and 
if they refuse, then to the other sharers of the Puttee ; if they 
do not take, then to any one. We hold, that the brethren, in 
whose favor the first right of pre-emption is provided, must be 
construed to be brethren, who are sharers in the Puttee. The 
appellants have no preferential title. We dismiss the appeal with 
costs and interest at 6 per cent. 
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The 8th Junuary, 1867. 
PRESENT : 
THE Hon’BLE F. B. PEARSON, Justice. 
rs ‘ G. D. TURNBULL, Orre., JUSTICE. 


Cast No. 1871 or 1866. 


Special Appeal from the decision of Assud-ool-lah Muahomdee 
Principal Sudder Ameen of Goruckpore, dated the 16th August 
1866. 





Goshaicn Jugoopoorcee (Plaintiff) Appellant. 
VETSUS 
Baboo Bishen Dyal Chund (Defendant) Respondent. 








Pleader for Appellant.—Baboo Pearey Mohun RBanoorjee. 
Pleaders for Respondent.—Moulvie Mahomed Hyder Hoossein 
and Pundit Ajoodhia Nath. 





PLANTING OF TREES, Sc, RIGHT OF POSSES- 
SION, RES JUDICATA. 


Held that, the plaintiff's title to be maintained in possession of an orchard 
as planter of trees, or the digger of a tank, not having been adjudicated upon 
ina former suit canuot be considered as a “res judicata” and should have 
been decided on merits. 


CIVIL COURT APPEALS. bg $3 


In a former suit it had been determined that the plaintiff had 
no proprietary title in the land. He now sued to have it de- 
clared : that as planter of the trees in a garden and as having con- 
structed a tank he was entitled to retain possession of the tank 
and garden. The Judge rejected the claim as barred by the 
former suit. 

This decision was questioned in appeal. 

The ground of appeal appears to us to be valid. The former 
suit was brought on the basis of an averment of proprietary 
right in the land then claimed. The present suit is for the recog- 
nition of plaintiff’s (appellant’s) right to be maintained in posses- 
sion as the planter of the trees in the orchard, and the digger 
of the tank. The Principal Sudder Ameen’s dccision in the 
former suit disallowed the claim then preferred for want of proof 
of proprietary right in the land without reference to any right, 
which the plaintiff might possess as planter or heir of the planter 
of the trees or digger of the tank. 

Any such right was saved by the late Sudder Court’s decision 
in special appeal 23rd May 1864, in which the question re- 
garding such right, was clearly treated as an open one not as a res 
adjudicata. 

We therefore remand the case to the Lower Appellate Court 
for a fresh decision on the regular appeal in advertencc to the 
foregoing remarks anda suitable order as to the costs of this 
appeal. 


POPP ROR TLRS EY 


The 9th January, 1867. 
PRESENT : 
THe Hon’BLE Sirk W. MORGAN, Kt, CHIEF JUSTICE. 
; ” W. ROBERTS, JUSTICE. 
CasE No. 1528 or 1866. 


Special Appeal from the decision of M. B. Thornhill Esq., 
Judye of Sahurunpore, dated the 18th June 1866. 





Gomanec Lall and others (Plaintiffs) Appellants. 
VETSUB 
Jeewun Ram (Defendant) Respondent. 





Pleaders for Appetlants.—Lalla Man Rai, Moonshece Hanooman 
Pershad and Lalla Lalita Pershad. 


Pleader for Respondent.—Meer Zahoor Hoossein. 
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WRITTEN AUTHORITY TO PURCHASE AND 
DISPATCH GOODS, NON-COMPLIANCE WITH. 


Held that the plaintiffs having acted contrary to the written authority 
from defendant for the purchase and dispatch of goods, (which consequently 
did not reach the defendant) could not claim the value of the hoondees drawn 
by il upon the defendant for the monies expended in the purchase of the 
goods. 





In this case it has been proved that the defendant’s Karindah 
Hurgolall was sent to the plaintiffs and a written authority was 
likewise sent. According to this writing the plaintiffs were di- 
‘rected to buy goods and send them to the defendant, and draw 
upon him for the money spent. Instead of so doing, they appear 
to have given money to Hurgolall, who may have purchased goods 
with the money: but the goods themselves have not reached the 
defendant. The plaintiffs have not complied with the authority, 
which they received from the defendant. Under these circum- 
stances, it was rightly held, that plaintiffs could not claim from 
the defendant the value of the hoondees, which they had drawn. 

We dismiss the appeal with costs and interest at 6 per cent. 








The 9th January, 1867. 
PRESENT : 


THE Hon’sBLe F. B. PEARSON, Justice. 
G. D. TURNBULL, Orra., Justice, 


CaAsE No. 1886 oF 1866, 


Special Appeal from the decision of EF. J. Boldero Esq., Judge 
of Futtehpore, dated the 18th August 1866. 


» > 





Lullee (Defendant) Appellant. 
VETSUS 
Ram Pershad (Plaintiff) Respondent. 





Pleaders for Appellant.—Lalla Bunwaree Lall and Mirza 
Mahomed Ali Beg. 


Pleader for Respondent.—Pundit Ajoodhia Nath, 
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MEMORANDUM OF APPEAL, IRREGULARITY, 
CURE OF. 


The appellant filed an appeal against the judgment of the Court of first 
instance without a copy of the decree. Subsequently the decree of the 
Court of first instauce was tiled within the time allowed for appeal, and ac- 
cepted by the Judge;—Held that the irregularity was cured and the appeal 
should not have been dismissed on the ground of such irregularity. 





THE Lower Court should not have received the memorandum 
of appeal without a copy of the decree of the Court of first in- 
stance, but should have returned it to the appellant to be present- 
ed again with the copy required by law. It appears however, that 
the copy aforesaid was filed, and received by the Judge on the 
12th June, before the period of appeal had expired. Any 
irregularity, that had occurred in the proceedings, was thus cured, 
and the letter and spirit of the law sufficiently complicd with. 
Under these circumstances the Judge should not have refused to 
hear the appeal. 

We reverse his order and remand the case for disposal on the 
merits and a suitable order as to the costs of this appeal. 





The 9th January, 1867. 
PRESENT : 
THE Hon’sie C. A, TURNER, Justice. 
R. SPANKIE, OFFc., JUSTICE. 
CasE No. 1908 oF 1866. 


22 2? 


Special Appeal from the decision of A. Ross Esq., Judge o 
Azimgurh, dated the 20th August 1866. ‘i 





Sheo Lall Sahoo (Defendant) Appellant. 
VETSUS 
Sheikh Rumzanee (Plaintiff) Respondent. 


enema 





Pleaders for Appellant.—Moulvie Furreed-ood-deen Ahmed and 


Moonshee Hanooman Pershad. 


Pleader for Respondent.—Lalla Man Rai. 
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PRE-EMPTION, WAJIB-OOL-URZ, CHUCK TH. 
NURE, RIGHT OF SHARERIN ZEMINDAREE 
TO CLAIM, AND VICE VERSA. 


Where a resumed Maafee “chuck” was aliened by the holder thereof, and a 
preferential right to take it was claimed bv a sharer in the zemindaree under 
the terms of “wajib-ool-urz” agreed to by the co-sharers at the time of settie- 
ment, and to which the holder of the “chuck” was no party,—Held that such 
alienation was not an alienation of a share within the meaning of the “ wajib- 
ool-urz,” that the holder of the ‘‘chuck” was not a co-sharer by virtue of his 
“chuck” tenure, and that the tenure of “chuck” would neither confer on ita 
possessor a right of pre-emption, nor subject his estate to such right in the 
event of alienation. 





cece 


THE chuck, which is the subject of the claim for pre-emption in 
this case, is a resumed Maafee plot within the limits of the vil- 
lage, whereof the plaintiff is one of the zemindaree proprietors. 
At settlement the chuck being resumed it was arranged ; that the 
revenue thereon assessed should be paid through the Zemindars 
of the village. The wajib-ool-urz, to which the holder of the 
chuck was not a party, provided for preferential rights of purchase 
in favor of the co-sharers in the village on the occasion of the 
alicnation of any share. 


The plaintiff contends, that under the terms of the wajzb-ool- 
wrz he is entitled to claim this preferential right with respect to 
the resumed Maafee chuck, which has lately been aliened by the 
holder thereof. 


We are of opinion, that such alienation was not the alienation 
of a share within the meaning of the wajib-ool-urz, and that the 
holder of the chuck was not by virtue of his tenure of the chuck a 
co-sharer. The co-sharers are the zemindaree proprietors, and the 
shares are the shares in the zemindaree proprietorship, and the 
tenure of the chuck would neither confer on its possessor a right 
of pre-emption, nor subject his estate to such a right in the event 
of alienation. The Judge, although the decision of the Principal 
Sudder Ameen rightly decides on the same ground, on which the 
judgment of this Court is based, entirely overlooks this the 
important feature of the case: and reverses the Principal Sudder 
Ameen’s judgment. 

We differing from the Judge, decree this appeal, reverse the 
judgment of the Lower Appellate Court and affirm the judgment 
of the Principal Sudder Ameen. The respondent must pay 
costs, and interest at 6 per cent. after decree. 


CIVIL COURT APPEALS. 37 


The 9th January, 1867. 
PRESENT : 
THE Hon’sBLteE C. A. TURNER, Justice. 
' . R. SPANKIE, Orra., Justice. 
Case No. 1909 or 1866. 


Special Appeal from the decision of A. Ross Esq., Judge of 
zimgurh, dated the 20th August 1866. 





Ram Pershad Sahoo and others (Defendants) Appellants. 
VETSUS 
Sheikh Rumzanec (Plaintiff) Respondent. 





Pleaders for Appellants—Moulvie Furreed-ood-deen Ahmed and 
Moonshee Hanooman Pershad. 
Pleader for Respondent.—Lalla Man Rai. 





PRE-EMPTION, WAJIB-OOL-URZ, CONSTRUC- 
TION OF. 


Held on the construction of “ wajib-ool-urz” that the condition stipulating 
that alienations should be made with the consent of all the sharers, does not 
stipulate for the existence of pre-emption, and that the claim based ou that 
was untenable. 





THE plaintiff in this case came into Court claiming a right of 
pre-emption under a condition in the wajtb-ool-urz. At the 
time of settlement the zemindaree proprietorship in the Mouzah 
was vested in four persons, undivided members of a Hindoo family. 
It was recorded that each of those persons were entitled to a 
4, anna share, and it was declared, that if a partition should be made, 
it should be made in accordance with the recorded shares. 

Then followed a condition, that in case it should be neccessary 
io alienate the estate for any special purpose or for the payment 
of Government revenue, the same should be done with the consent 
of all the sharers. 

The plaintiff is an auction purchaser of a 4 anna share, and he 
bases his claim to pre-emption on the above-mentioned condition. 
We are of opinion, that the Clause referred to, does not stipulate 
for the existence of pre-emption, and that the plaintiff’s suit must 
be dismissed ; because he has failed to prove that any right of pre- 
emption exists. 

We therefore reverse the decision of the Lower Appellate 
Court and decrce the appeal with costs and interest at 6 per cent. 
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The 9th January, 1867. 


PRESENT : 
THe Hon’sie C. A. TURNER, JUSTICE. 
5 ; R. SPANKIE, OFre., Justice. 


CASE No. 1914 or 1866. 


Special Appeal from the decision of EF. J. Boldero Esq., Judge 
of Futtehpore, dated the 15th August 1866. 





Bheema (Plaintiff) Appellant. 
VETSUS 
Pahlad and others (Defendants) Respondents. 





Pleaders for Appellant.—Lalla Man Rai, Moonshee Hanooman 
Pershad and Lalla Lalita Pershad. 

Pleaders for Respondents—Moulvie Furreed-ood-deen Ahmed 
and Pundit Ajoodhia Nath. 





SETTLEMENT, ADVERSE POSSESSION, LIMIT A- 
TION. 


Held that, the mere fact of the property being settled with defendants by 
reason of their paying up the arrears of revenue, does not constitute adverse 
possession so as to reckon limitation. 





WE entirely differ from the decision of the Judge, who has 
treated this case with too little care and does not seem either to 
have looked at the gist of the plaintiff’s claim or the evidence 
on the file. 

It does not at all follow, that, because settlement was made 
with the defendants, the plaintiff’s rights were thereby destroyed ; 
on the contrary, in the present case it is evident from the papers 
filed by the defendants themselves, that their possession of the share 
in dispute at the time, the settlement was made, was in consequence 
of their having paid up the arrears of revenue. 

The careful record of this reason for possession and the express 
mention of the heir in the settlement record makes it appar- 
ent beyond reasonable doubt, that their possession at that 
time was not adverse. Has it} become so at any time since ? 
This the Lower Court must determine, giving good and sub- 
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stantial reasons for the decision at which it may arrive. The 
Judge should bear in mind, that in very recent khewuts, if 
not in the latest, the share of the plaintiff is recorded as in 
the original khewut ; another question to be determined is, 
if there has been no adverse possession sufficient to constitute 
limitation, whether there is anything to prevent the plaintiff 
from obtaining possession before the expiration of settlement, 
whether he ought now to receive a decree for possession, or 
only for proprietary right. We remand the case for re-decision 
in reference to the above remarks, costs to be provided for by 
the Lower Appellate Court in disposing of the case. 





The 10th January, 1867. 
PRESENT : 
THE Hon’sLeE C. A. TURNER, JuSTICE. 
R. SPANKIE, Orra., JUSTICE. 


CasE No. 1029 or 1866. 


Special Appeal from the decision of C. R. Lindsay Esq, 
Judge of Moradabud, dated the 19th March 1866. 
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Dhun Singh (Plaintiff) Appellant. 
Versus 
Ram Sahai (Defendant) Respondent. 





Pleaders for Appellant.—Meer Koorban Ali and Moulvie Umjud 
Ali, 


Pleaders for Respondent.—Pundit Bishumbher Nath and Lalla 
Gokul Chund. 


OES 


DOWER DEBT, ASSIGNMENT, PRIORITY OVER 
OTHER DECREE-HOLDERS. 


Where a person had by deed assigned his share to his wife in lieu of dower 
and the aesignee had been put in possession of the share ao assigned to her 
under the decree of the Court,—Held that the reduction of shares by any 
subsequent decree, would not affect the assignment and if at all affected, she 
(assignee) would be entitled to have the same extent of Jand made up to her 
out of whatever other interest her husband or his heirs may have had in the 
estate ; that her right would be prior in time and preferable to any that could 
be set up by creditor under decree, subsequent to assignment and that the 
asta who purchased from the assignee were consequently entitled to 

ecree, 
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Usanur KHAN died leaving two sons a widow and a daughter. 
His property at the time of his death was supposed to consist 
of 10 biswas of Mouzah Shaibazpore, consequently by Mahomedan 
Law his sons supposed themselves entitled each to 3} biswas, the 
daughter to 1}? biswas and the widow to 1} biswas. 

In 1850 Bisharut Khan by deed, assigned to his wife 24 biswas 
out of his share in lieu of dower, and at the same time his bro- 
ther by a similar instrument assigned 2} biswas out of his share 
to his wife Mussumat Gool Bebee. 

In 1859 these ladies were by decree of the Court declared 
entitled to, and put in possession of these shares to the extent of 
5 biswas. 

In 1859 Dhun Singh the plaintiff and others, obtained by 
purchase from the wife and daughter of Usghur Khan, 2} biswas, 
out of the 3 biswas, to which it was supposed they were entitled, and 
‘obtained possession. 

In 1860 Bisharut Khan died. 

In May 1860 Mussumat Maun Bebee, the widow of Man-ool-lah, 
and others, sued Mussumat Sahibzadee Bebee and others, as the 
heirs and representatives of Usghur Khan and his sons, and the suit 
having been referred to arbitration, an award was made in favor of 
the then plaintiffs for 5 biswas out of the 10 biswas, which the 
family of Usghur Khan imagined to be the extent of their inheri- 
tance. 

The effect of this decision was to reduce by one-half the shares 
of all the heirs of Usghur Khan. His sons therefore became each 
entitled to 1} biswas, which shares were subject to the alienation 
made in favor of their wives, and the shares of the widow and 
daughter were reduced to 14 biswas, which shares were 
subject to the alienation made by them in favor of Dhun 
Singh. It is clear that in equity this diminution of the shares 
having taken place, the rights of the parties in the remaining 5 
biswas would, if then ascertained have bcen as follows :—that the 
wives of each of the sons would be entitled to enforce their deeds 
and decrees against the reduced shares being less than the quan- 
tity stipulated to be assigned to them, they would have been en- 
titled each to 12 biswas and the purchaser from the widow and 
daughter would have been entitled to remain in possession, not 
of 24 biswas but of 14 biswas. 

The purchasers however seem to have remained in possession 
of the 24 biswas purchased from the widow and daughter. 

The 5 biswas into the possession of which the wives had 
been put in satisfaction of their dower debts, the Judge from a 
perusal of the Revenue record finds to be the 5 biswas, which 
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were transferred to Maun Bebee and others in satisfaction of their 
decree, and he finds that with respect to the remaining 2} biswas 
Sahibzadce Bebee and the other heirs of Bisharut Khan are re- 
corded. 

The Moonsiff however declared this to have been occasioned by 
a mistake of the Putwaree and Kanongoe, and he alludes to the 
deposition of the Putwaree, that Sahibzadee Bebee remained in 
possession of the 24 biswas after the transfer of the 5 biswas. 
It is clear that the mere fact of the heirs of Bisharut Khan being 
recorded, could not destroy the rights of Sahibzadee, which she 
had acquired under her sale deed and decree, and even if by 
the operation of the decree in favor of Maun Bebee and 
others, she was dispossessed of the 24 biswas, into which she 
had been put in possession, she had a right to have the 
same extent of land made up to her out of whatever other in- 
terest her husband and his heirs may have had in the estate, and 
if as appears to be admitted she was at the time of the execution 
of the defendant’s decree in possession of the residue of her hus- 
band’s property she had a right to be maintained in that posses- 
sion. It is clear that her right would be prior in time and pre- 
ferable in equity to any, that could be set up by a person, not a 
creditor of her husband at the time the assigument in her favor 
was made, and who did not obtain any decree against his estate 
until the year 1864. The assignment in favor of his wife could 
only be satisfied by the transfer of the whole of Bisharut Khan’s 
share (after it had been reduced by the decree of Maun Bebee). 

The Moonsiff equitably decreed that the sons’ wives were enti- 
tled in equal shares to the 24 biswas, that remained after the 
execution of Maun Bebee’s decree, imasmuch as those 24 biswas 
were the residue of their respective husband’s interests in the 
estate, against which they were entitled to enforce their dower debts. 

In this view the plaintiff, who has purchased Sahibzadee’s share 
is entitled to a decree for 1} biswas. We overrule the decision 
of the Judge on the ground, that it is bad in law; because he has 
not recognized Sahibzadee’s right to priority over the decree-holder, 
and we decree the appeal and confirm the decision of the Moonsiff 
with costs in proportion to the amount of claim decreed and dis- 
missed, interest at 6 per cent. 
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The 10th January, 1867. 


PRESENT : 
Tut Hon’BLe C. A. TURNER, Justice. 
- :; R. SPANKIE, OFrra., JUSTICE. 


Case No. 1536 oF 1866. 


Special Appeal from the decision of Sheikh Momin Ali Khan 
Principal Sudder Ameen of Shahjehanpore, dated the 6th July 
1866. 





Heera Lall (Defendant) Appellant. 
VETSUS 


Mussumat Kousillah (Plaintiff) Respondent. 





Pleader for Appellant—Moulvie Gholam Subtain. 
Pleader for Respondent.—Moulvie Mehndee Hussun. 





WIDOW, MAINTENANCE, CIIARGE ON 
PROPERTY. 
Held that the widow's right to maintenance being a charge on the 
property forming her deceased husband's estate, remains clarmable out of 


the property notwithstanding its alienation by the heirs, unless she bargains 
to forego it. 





THE first and third pleas in appeal fail, for it is found as a fact 
by the Lower Courts, that the plaintiff has committed no act to 
deprive her of her right to maintenance, and it is also clear, that 
she did object at the time of mutation of names, claiming her right 
of maintenance out of the estate. The whole question that can be 
raised in this appeal 1s raised by the second plea,—namely, whether 
a widow’s right to maintenance is a mere personal right against 
the heir, or is a lien on the estate of her deceased husband, so that 
it remained claimable out of the property after alienation by the 
heir. 

The alienation took place in July 1864, and in the sale deed men- 
tion is expressly made of the widow’s right to maintenance at the 
rate of four rupees per month, and it was stipulated that that sum 
should be paid by the vendor. 

The widow was not a party to the sale deed but on the contrary 
vigorously opposed the mutation of names and therefore it can- 
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not be said that she is affected by the stipulation in the sale deed, 
while on the other hand it cannot be contended that the purchaser 
had not notice of the widow’s right to maintenance. The question 
is purely one of Hindoo law, whether the widow has an actual 
lien on the property of her deceased husband, or only a right of 
action against the heirs personally, who takes the property. 

We are of opinion that the widow's right is a charge on the pro- 
perty, which formed the estate of her husband. 

In a case, which was decided by the Privy Council* a widow’s 
rivht to maintenance was held not to be affected by forfeiture and 
confiscation of the ancestral property of her husband, for acts 
committed by the sons; but that she hada claim for maintenance 
against the property, even in the hands of a grantce from the 
Government. Of course she may forego her right against the pro- 
perty in consideration of a present money payment, or of an agrec- 
ment for a mere money payient, if she bargains to forego it : but 
in the present case it 1s not alleged, that the widow in consenting to 
take four rupees, at all consented to release the property from liabi- 
lity to her right. We therefore think the judgment of the Lower 
Court right, save that it ought to declare, that the decree should 
be executed first against the ee Madho Singh, and if he fails tu 
pay it, then against the other defendant. 

This appeal must be dismissed with costs. Interest at 6 per cent , 
after decree. 
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Lhe 10th January, 1867, 
PRESENT : 


THE Hon’sLe C. A. TURNER, Justice. 
3 i R. SPANKIE, Orra., JustTIce. 
Cask No. 1844 oF 1866. 


Special Appeal from the decision of Mahomed Abdool Uzeez 
Khan Principal Sudder Ameen of Azimgurh, dated the 19th 
July 1866. 

Gosaien Shiva Ram (Defendant) Appellant. 
Versus 


Rugho Rai and others (Plaintiffs) Respondents. 


Pleaders for Appellant.—Shah Assud Ali and L, Dillon. 
Pleader for Respondents.—Nil. 


Comnempereentnane santana 


ALIENATION BY WIDOW, RIGHT TO 
IMPEACH. 


Where the Lower Courts found that not the plaintiffs but a minor unre- 
presented in the suit had a right to possession of the property aliened, yet 
set aside thealienation made by the widow finding it to have been otherwise 
than for good and sufficient reason. Held that the Lower Courts ought to have 
dismissed the plaintiffs’ clainn without adjudicating the propriety of alienation, 
leaving it to be decided inu suit by person vonypetent to question it. 





THE plaintiffs sucd on their own behalf to recover possession 
of property, which they alleged the widow had improperly aliened. 
The defence by the widow and the alienee was to the effect, that 
the plaintiffs were mot entitled, but that the property having be- 
longed to the minor, a son of the-widow, had been aliened by the 
widow for good and valid reasons. The first Court having found, 
that the plaintiffs were not entitled to possession, because the pro- 
perty was the property of the minor, nevertheless went on to 
declare the alienation void as not having been made for good and 
sufficient cause, and set it aside. This decree was confirmed in 
appeal. 

It is now contended before us, that the Lower Courts having 
found the plaintiffs not entitled to possession, ought not to have 
gone into the consideration of the issue as to the validity of the 
alienation. 
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We observe that the plaintiffs sue only on their own belialf, and 
not in any way as representing the interests of the minor. 
Consequently they having failed to establish their right, their suit 
ought to have been dismissed. 

It may be that the minor will not be disposed, when he comes 
of age, to disaflirm his mother’s act. At any rate the alienation 
ought to be set aside by a suit instituted by a person suing as a 
guardian or permitted by the Court to sue as a guardian on behalf 
of the minor. ‘This decision will in no way prejudice the right. of 
the minor to have the propriety of the sale questioned if he 
thinks fit to du so, We decree the appeal and reversing the 
decision of both the Lower Courts, disiniss the plaintiffs’ suit with 
costs. Interest at 6 per ccut., after decree. 


The 10th Janvary, 1867. 
PRESENT : 
THE Hon’sLE F. B. PEARSON, JUSTICE. 
‘ : G. D. TURNBULL, Orrea., JuSsTicK. 
JASE No. 1897 oF 1866. 


Special Appeal from the decision of A. Ross Esq., Judye of 
cimgurh, dated the 3rd August 1866. 


meena 





Taj and others (Defendants) Appellants, 
VETSUB 
Gunga Pershad (Plaintitf) Respondent. 





Pleaders for Appellants—Moonshee Madho Lall, Meer Alt 
Ahmed and Shah Assud Al. 


Pleader for Respondent.—Baboo Pearey Mohun Banoorjee. 


eonabaern evel 


ADJUSTMENT OF DECREE OUT OF COURT, RE- 
FUND, SEC, 206, ACT VIII. OF 1859, AND 
SEC., 11, ACT XXIII, OF 1861. 


Held that, a separate suit for refund of the money paid out of the Court in 
satisfaction of a decree is inadmissible under the provisions of Sec., 206, 
Act VIII. of 1859 and Sec., 11, Act XXIII. of 1861. The question should 
have been raised and decided 1n the Miscellaneous Department when execution 
was sued out which not having been done the suit was barred by the aforesaid 
Sections. 
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THIS was asuit for refund of Rs. 610-3 principle and interest as 
per Lekha bhuee or account book. 


It appeared that a former suit brought by defendants against 
plaintiff was compromised in favor of the defendants, and the plain- 
tiff by the terms of that decree, which was according to the compro- 
mise, was to pay to defendants Rs, 500 by instalments. The plain- 
tiff alleged, that he did pay that sum by several instalments and 
entered the sum so paid in his account buoks. But as the de- 
fendants, enforced their decree, such payment notwithstanding, he 
claimed to be entitled to have that sum with interest refunded to 
him. 


In reply it was pleaded, that the plaintiff’s suit was untenable, 
he having failed to raise this objection, when the decree was put in 
force. Defendants also denied the truth of the payment alleged’ 
and impugned the genuincness of the account book. 


The Sudder Ameen dismissed the claim. He was of opinion that 
the plaintiff’s claim was untenable under the provisions of Sec., 
206, Act VILL. of 1859, and also that the account book relied 
upon by the plaintiff seemed to be suspicious and adapted for the 
purpose of the present suit. 


The Judge on appeal without considering the legal point as to 
the admissibility of the claim decried it on the merits, and finding 
the account book tv be genuine decreed in plaintiff's favor. 


In special appeal it was pleaded that the suit was not cogniz- 
able, bemg barred by Sec. 206, Act VIII. of 1859, and Sec., 11, 
Act XXIII. of 1861. 


1 omneaeiniaananmememnad 


JUDGMENT. 
‘he appeal must prevail. 


The suit, as found by the Sudder Ameen, is barred by 
Sec., 206, of the Civil Procedure Code. The Zillah Judge has 
not assigned his reasons for setting aside the finding of the 
Court of First Instance on this point. The suit is also barred by 
Section 11, Act XXIII. of 1861. The question as to whether the 
decree had been paid by instalments, alleged to have been 
paid quarterly was one, that could only be raised in the course of 
execution of the decree in the Miscellaneous Department, and not 
by this suit. We accordingly decree the appeal with costs and in- 


terest at 6 per cent., reversing the Judge’s decree and restoring that 
of the Sudder Ameen. 
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The 14th January, 1867. 
PRESENT : 
THE Hon’aue C. A. TURNER, Justice. 
” oe R. SPANKIE, Orra., Justice. 
CasE No. 1781 oF 1866. 


Special Appeal from the decision of Mahoned Kasim Ali Khan 
Principal Sudder Aimeen of Bareilly, duted the 27th July 
1866. 





Mahomed Imdad Ali and others, heirs of Mahomed Saadut Ali 
(Defendants) Appellants. 
VErSUS 


Sheikh Ameer Ali (Plaintiff) Respondent. 


a 





Pleader for Appellants.—Baboo Bainee Pershad. 


Pleader for Respondent.—Moulvie Mehndee Hussun. 


| oeeememanal 


DEFAMATION, DAMAGES, CAUSE OF ACTION, 
LIMITATION, CL, 2, SEC. T, ACT XIV. OF 1859. 


Held, that the cause of action ina suit for damages on account of defamation 
of character arises on the date of the publication of the letter containing the 
defamatory matter and that a suit not instituted within one year from 
that date is barred by Cl. 2, Sec. I, Act XIV. of 1859, 








THE particulars of the case are as follow :— 

Mahomed Saadut Ali Khan defendant, since deceased, in a 
letter addressed to the authorities stated, that the plaintiff had 
misappropriated bricks the property of Government. This letter 
was written and received on or about 12th Augt. 1863. Thereupon 
the plaintiff was arrested, detained in custody, and tried by the 
Magistrate, who found him guilty of the charge imputed to him. 
Subsequently on appeal the Sessions Judge on 13th June 1864, 
pronounced him innocent and ordered for his release. 

This suit was instituted by plaintiff on 10th June 1865, for the 
recovery of Rs. 800 as damages for defamation of character. He 
stated that the cause of action arose on 13th June 1864, the date 
on which he was pronounced innocent and released. 
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Defendants pleaded ; that the suit was beyond time; as it has not 
been instituted within one year, as provided by Cl. 2, Sec. I, 
Act XIV. of 1859, from the date of the cause of action which must 
be either the date of the imputation of the crime viz., 12th Augt. 
1863, or thedate of theconviction by the Magistrate viz., 12th April 
1864, This objection was overruled by both the Lower Courts and 
the case disposed of on the merits in plaintiff’s favor. They were of 
opinion that the cause of action arose on the date on which the 
plaintiff was acquitted and not on any date previous thercto. 

In special appcal it was contended on behalf of the defendants 
special appellants, that the suit not having been instituted within 
one year from the date of the cause of action, (12th Augt. 1863 
or 12th April 1864), was barred by efflux of time. 





JUDGMENT. . 

We are of opinion that the cause of action arose on the publica- 
tion of the letter of the 12th Augt. 1863. Inasmuch as_ this 
suit was not brought within one year from the date of the pub- 
lication of the letter, we consider it was barred by the limitation, 
and ought to have been dismissed. We decree the appeal, and 
reversing the decisions of both the Lower Courts dismiss the suit 
with costs. 


Nees te ee ee a ee 


The 14th Junurauy, 1867. 


PRESENT: 
THE Hon’sie C. A. TURN ER, Justice. 
” » KR. SPANKIE, Orra., JUSTICE, 


Cask No. 1784 oF 1866. 


Special Appeal from the decision of Rui K anyee Sahat Principal 
Suddur Ameen of Ghazeepore, dated the 31st Ju/ y 1866. 





Gunga Bishen and others (Plaintiffs) Appellants. 
Versus 
Ram Gut Rai (Defendant) Respondent. 





Norematcheca 


Pieaders for Appellants.—Lalla Man Rai, Moonshee Hanooman 
Pershad and Lalla Jawala Pershad. 


Pleaders for Respondent.—Moulvie Furreed-ood-deen Ahined, 
Moonshee Sookh Ram and Moonshee Madho Lall, 


CIVIL COURT APPEALS, 49 


RIGHTS OF CULTIVATION, MORTGAGE OF, ZE- 
pr aaa CONSENT, DURATION OF MORT- 
GAGE. 


Weld that the plaintiffs, who had received rents from the mortgagee, were 
estopped frum pleading the invalidity of the mortgage. 





Ram JEEWUN Ral was a cultivator of 18 beegahs 13 biswas of 
land in the plaintiffs’ zemindaree village. It appear that the 
plaintiffs the landlords instituted a suit against the said cultivator 
on a bond, which they alleged to have been executed by the 
said Ram Jeewun Rai for the arrears of rent of 1271 Fuslee. Ram 
Gut the defendant special respondent appeared in that suit as an 
intervenor asserting himself to be mortgagee on the part of the 
cultivator since deceased, and as such, in possession of the land. 
Ram Gut the alleged mortgagee was made a co-defendant in that 
suit, which however ended in dismissal by the Court of first 
instance for want of proof of the bond. While that suit was 
pending, the plaintiffs instituted this suit against the alleged mort- 
gagee to set aside the mortgage deed as made by the cultivator 
without their consent and knowledge. 

In defence it was pleaded, that plaintiffs the Zemindars were 
cognizant of the mortgage and had admitted its validity by 
receiving rent from him the mortgagee. 

The Moonsiff decreed the claim. He found that the mortgage 
was effected without the consent and knowledge of Zemindars and 
was consequently invalid. This decision being appealed against, was 
reversed by the Principal Sudder Ameen, who found for various 
reasons assigned in his judgment, that the plaintifts the Zemindars, 
were aware of the mortgage being effected by their cultivator, 
and consented to it virtually by receiving rent of the land 
through the mortgagee. 

In special appeal it was urged that a mortgage of rights of 
cultivation can not subsist after the death of the cultivator who 
made it. 


J UDGMENT. 


We dismiss this appeal with costs and interest at 6 per cent. 

The plaintiffs after being aware of the mortgage received rent 
from the mortgagee, and until now when these facts have been 
found against them they did not raise the question as to whether 
the cultivator could aliene for a longer peried than his own life. 


1 re 
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The 14th January, 1867. 


PRESENT : 
THE Hon’BLE F. B. PEARSON, Justice. 
. ‘. G. D. TURNBULL, Orrce., Justice. 


Cast No. 1900 oF 1866. 


Special Appeal from the decision of Rai Debee Dyal Princi- 
pal Sudder Ameen of Bustee, dated the 16th August 1866. 





Musst. Doolhin Hur Nath Koonweree (Plaintiff) Appellant. 
VErSUS 
Baijoo Oojha and Mahomed Shah Khan (Defendants) Respondents. 





Pleaders for Appetlant.—Lalla Man Rai and Moonshee Hanooman 
Pershad. 


Pleaders for Respondents. 
Assud Ali. 


Moulvie Mehndee Hassun and Shah 








AUCTION SALE, CANCELMENT OF, CONSIDER- 
ATION MONEY, REFUND OF, SUIT FOR, 
ADMISSIBILITY OF. 


Held that, when an auction sale is set aside for the reason of property 
sold being not saleable in execution, a fresh euit by the auction purchaser 
would lie for refund of consideration monev, and the fact that the former 
decree failed to provide for refund thereof would not debar the auction pur- 
chaser from claiming refund by a separate suit, notwithstanding that he was a 
party to that decree. 





Bazsoo OosJHA having obtained a decree against Nawab Mahomed 
Shah Khan applied fér execution ; and in satisfaction thercof, a 
garden belonging to the judgment-debtor was sold by auction, 
and purehased by the present plaintiff Doolhin Hur Nath 
Koonwerce in consideration of Rs. 199. The sale having been 
confirmed, the plaintiff the auction purchaser was put in posses- 
sion of the garden so purchased. Sometime after the judgment- 
debtor Nawab Mahomed Shah Khan instituted a regular suit both 
against the decree-holder and the auction purchaser to set aside 
the sale. This suit was eventually decided on appeal in favor of 
the judgment-debtor, it bemg found that the garden being 
included in jageer was not saleable in execution. 
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This suit has been brought by the auction purchaser both 
against the judgment-debtor and the creditor for refund of the 
consideration money paid by her together with interest. 

The defendants pleaded that the suit was inadmissible: that the 
auction purchaser must have been aware of the nature of the pro- 
perty, which she was going to purchase, and if there was any defect 
subsequently found tu exist, no suit for refund of money would 
lie in the Civil Court. 

The suit was dismissed by both the Lower Courts as inadnissi- 
ble on the ground pleaded. It was further observed by the Prin- 
cipal Sudder Ameen that the plaintiff the auction purchaser 
being party to the suit brought to set aside the sale should have 
raised this point in that suit, and if the decree had failed to provide 
for the refund of the consideration moncy, she should have appeal- 
ed form that decree. He held that the plaintiff could not insti- 
tute a separate regular suit for refund of consideration basing it 
on the order cancelling the sale. 

In special appeal it was contended that the present suit for the 
refund of the consideration money would lie and that the former 
suit does not bar the present claim. 


[centennial 


JUDGMENT. 

In our judgment the ground of appeal is valid and the decisions 
of the Lower Courts are wrone. 

The precedent of the 26th Jany. 1547, is certainly not applicable 
to the present case. 

Itis true that nothing is guaranteed to an auction purchaser 
at u judicial sale beyond the rights and interests in the property 
sold of the person responsible for the deerce, in execution of which 
the sale is made. But in the present case the right and interests 
purchased by the plaimtitf are found to have belonged to such 
person. The sale has been cancelled, because those rights and 
interests are found for a special reason not to have been subject 
to sale. This being so, the parties should be put in the position, 
in which they stuod before the sale. We do not agree with the 
Principal Sudder Amecn in thinking that, as the decree cancelling 
the sale was not accompanted by an order for the refund of the 
purchase moncy, the present plaintift, who was impleaded in the suit 
which terminated in that decree, should have endeavoured to get 
that decree amended in appeal by the addition of such an order, 
and that having failed to do so, she is debarred from prosecuting 
her claim, in this separate suit. Nor do we admit that, because 
she resisted the former suit and pleaded therein, that the property 
in question was saleable in execution of decree, she is estopped from 
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founding the present suit on the judicial decision, which disallowed 
the plea then preferred by her. 

The claim which she makes in this suit is, as against the origi- 
nal decree-holder who has received the consideration money, in 
our opinion, a perfectly equitable unc, and we accordingly decree 
it, with costs of suit and appeal and interest at 6 per cent. per 
annum, in reversal of the decisions of the Lower Courts. 


Ne ae tte 


The 14th January, 1867. 
PRESENT : 
THE Hon’sut F. B. PEARSON, JUSTICE. 
. és G. D. TORNBULL, OFrra., Justice. 


CasE No. 1933 or 1866. 


Special Appeal from the decision of Muhomed Wujee-ool-lah 
Khan Principal Sudder Ameen of Mynpoorie, dated the 24th 
August 1866. 
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Motee Ram and others (Plaitifts) Appellants. 
VETSUS 
Kaisree and others (Defendants) Respondents. 


Pleader fur A ppellunts.—Baboo Bainee Pershad. 


Pleaders for Respondents —WLalla Man Rai, Lalla Lalita 
Pershad and Moonshee Hanooman Pershad. 


AUCTION SALE, MORTGAGE DEEDS, PRIORITY, 
REGISTRATION. 


Where under the circumstances it appeared that sale of the share for which 
plaintiffs held a conditional sale deed had substantially taken place in satisfac- 
tion of two decrees obtained on two bonds: one unregistered, and the other 
registered and of a prior date to that of the plaintiffs’ mortgage deed, — Held that, 
the share was not liable to a lien created subsequent to the registered deed, 
and though the plaintiffs may have by reason of registiation preferable right to 
that possessed by the decree-holder of thennregistered bond, yet they bave no 
claim preferable to that of the decree-holder of the registered prior bond. 


Py Caneel“ 


Katsker one of the defendants had executed two bonds 
hypothecating his shares in an estate as a security for re- 
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payment of debts, due to Teeka Ram and Oomaid, (the bond in 
favor of the former being unregistered and that in favor of the 
latter being registered), who sued on those bonds and obtained 
decrees on 6th Decr. 1861 and 22nd Jany. 1862, respectively. It 
appears that Teeka Ram one of the decrec-holders applied 
for the sale of the hypothecated share in satisfaction of his 
decree, and the said share was attached and advertised for sale at 
his instance. Oomaid the other decree-holder also applied for 
satisfaction of his decree out of the sale proceeds. The share so 
liypothecated was sold on 21st Novr. 1864, and purchased by the 
co-defendant in this suit, and both the decrees of Teeka Rain 
and Oomaid were satisfied out of the sale proceeds. 

The said Kaisree had, subsequently to the passing of the two 
aforesaid decrees and before the auction sale, executed a conditional 
sale deed in favor of the plaintiffs on 19th Novr. 1863, in lieu of Rs. 
121, for the term of nine months after which the sale was to become 
absolute, if the debt incurred was not repaid. The debt being 
not repaid within the specified terin, plaintiffs applied for fore- 
closure which was done after the expiry of one year’s grace as 
usual, Hence this suit has been brought by plaintiffs to give 
effect to the foreclosure by cancelment of auction sale. 

It was pleaded by defendant that, as the property had already 
been hypothecated as security for re-payment of debts due on 
two bonds in favor of Teeka Ram and Qomaid, the conditional sale 
deed in plaintiffs’ favor was invalid, and the suit to effect an 
absolute sale would not lie against the auction purchaser. The 
Moonsiff holding the deed in plaintitfs’ favor to be imvalid both 
on account of previous hypothecation and the mortgaged share 
beg under attachment dismissed the claim. This decision was 
upheld by the Principal Sudder Ameen, who was of opinion that the 
question of preference of a subsequent registered decd over a prior 
unregistered deed does not properly arise in the case where a 
decree in proof of the latter description of bond has already been 
obtained. 

In special appeal it was contended that the plaintiffs’ (appellants’) 
registered deed though of a subsequent date had preference 
over a prior unregistered deed and the decree does not prejudice 
the appellants’ preferential right. 


J UDGMENT. 
The ground on which the Principal Sudder Amecn’s judgment 


proceeds, is in our opinion erroneous. It may be admitted that 
the right of the plaintiffs to enforce the conditional deed of sale 
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executed in his favor on the 19th Novy. 1863, is by reason of 
the registration of that deed preferable to the rights possessed by 
Teeka Ram under his carher, but unregistered deed of mortgage, 
dated 6th Decr. 1861. But itappears that the property in suit, 
although sold ostensibly in execution of Teeka Kam’s decree, as 
having been first attached by him, was really sold not only for 
the satisfaction of his claim, but also for the purpose of discharging 
a judgment debt due to one Oomaid whose claim, arising out of 
a registered deed of mortgage of 22nd Jany. 1862, was pre- 
ferable to the plaintiffs’ claim, which did not exist before Novr. 
1863. Under these circumstances, as it is plain that, had Teeka 
Ram not applied for the sale of the property, it would nevertheless 
have been sold in execution of Oomaid’s decree, we think that it 
must be held to have been substantially sold in execution of his 
as well as of Teeka Ram’s decree, and is not therefore liable to 
a lien created subsequently to that of Oomaid. So thinking, we 
refuse to disturb the decrees of the Lower Courts dismissing the 
plaintiffs’ claim, and dismiss the appeal with costs and interest at 
6 per cent. 





ee ee: ona 


The 14th January, 1867. 


PRESENT : 
THE Hon’sie F, B. PEARSON, Justice. 
re ‘ G. D. TURNBULL, Orru., Jusricr. 


Cast No 1937 or I866. 


Special Appeal from the decision of H. G. Keene Esq., Offwiu- 
ting Judge of Furruckhabad, dated the 21st August 1866. 





wena 


Musst. Golab Koonwer (Plaintiff) Appellant. 
VETSUS 
Shib Sahai and others (Defendants) Respondents. 





Pleaders for Appellunt.—Lalla Man Rai, Moonshee H 
Pershad and Lalla Jawala Pershad. 


Pleaders for Respondents—Moulvie Mahomed Hyder Hoossein, 
Moulvie Furreed-ood-deen Ahmed, Pundit Bishumbher Nath 
and Moulvie Sumee-ool-lah Khan. 
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HINDOO LAW, WiDOW, LOAN, DAUGHTER AND 
DAUGHTERS SON, LOCUS STANDI. 


Held that a daughter was competent to sue during the life time of her 
mother, the incumbrancer ; the daughter being the immediate rever- 
sioner to the property and her reversionary right being seriously 
threatened, 





THIS suit was brought by a daughter and daughter’s son 
jointly, to establish the right to protect propérty from being sold 
in satisfaction of the debt incurred by Musst. Subsvokhee, the 
mother who had only a life interest in the property which had 
descended to her from her husband. 

In defence there were several preliminary objections taken to 
the locus standi of the plaintiffs, of which one forms the sub- 
ject of discussion in special appeal, viz :—that the daughter was 
not competent to sue in the life time of her mother the incum- 
brancer. 

The Principal Sudder Ameen gave a decree in plaintiff's favour, 
and found that the debt was personally contracted by the widow 
and not bond fide on account of the estate. 

The Judge in appeal reversed this decision and decrced the 
appeal. His decision is expressed in these words. 

“ It is true that the present suit is only forthe establishment ” 
“of rights; but it resembles the precedent in its involving ”’ 
“the supersession of a legal proceeding which (to cite the words ” 
“ of the late Sudder Court) is not shown to be immediately ” 
“injurious to her (plaintiff), she being a married woman = main- ” 
“ tained by her husband, and not out of her father’s estate.” 

It was contended in special appeal on behalf of plaintiff the 
special appellant, that there is nothing in Hindoo law to pre- 
vent the plaintiffs (specially Musst. Golab Koonwer the daugh- 
ter) from bringing the suit during the life time of the incum- 
brancer Musst. Subsookhee. 


SRE TT 


J UGMENT. 


The Judge is wrong, we think, in ruling that the plaintiff ap- 
pellant is incompetent to bring this suit, seeing that she is the 
immediate reversioner of the property in suit, and her rever- 
sionary right is scriously threatened and jeopardized by the pro- 
posed sale of the property. The real question for determination 1s 
whether the debt incurred by the defendant, Musst. Subsoo- 
khee, for the recovery of which it is proposed to bring the afore- 
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said property to sale, was one which she was justified in incur-— 
ring under the rules of the Hindoo law. If it was such a debt, the 
sale of the property in execution of Shib Sahai’s decree may pro- 
perly be allowed ; if it were not such, it should be disallowed. 

We remand the case for a fresh decision in advertence to the 
foregoing remarks to the Lower Appellate Court which will also 
pass a suitable order as to the costs of this app2al. 





~ 


Nhe 15th January, 1867. 
PRESENT : 
THE Hon’BLE W. ROBERTS, JUSTICE. 
5 -. G. D. TURNBULL, OFFa., Justice. 
Case No. 73 anv 80 oF 1866. 


Regular Appeals from the decision of J. W. Sherer Esg., Offi- 
ciuting Judge of Jounpore, dated the 9th March 1866. 





Mr. J. W. Rawlins (Defendant) Appellant. 
versus 
Dr. C. O. Daniel (Plaintiff) Respondent. 





Pleader for Appellant.—Moulvie Rooh-ool-lah. 


Pleaders for Respondent.—Baboo Pearey Mohun Banoorjee and 
Meer Ali Ahmed. 


PROFESSIONAL VISITS, REMUNERATION, ME- 
DICAL ATTENDANCH, PUBLIC SERVANT, 


Held that, the amount of remuneration for the professiona] attendance of a 
Medical Officer on the family of a public servant iu the absence of an express 
agreement should be determined with reference to the circumstances in each 
cage, and thatthe principle adopted by the Judge in estimating the amount, 
that reference must be had not only to present meaus, but to prospects without 
considering other matters was not correct. 

Held under the circumstances of the case that one-fifth of the monthly 
income of the defendant was the fair amount to which the plaintiff was 
entitled for his professional attendauce for the year. 
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THIS is a suit by plaintiff the Civil Assistant Surgeon of Joua- 
pore against the defendant, the Assistant Magistrate for pro- 
fessional attendance on the wife of the latter during the past 
year, The plaintiff claims Rs. 200, for sixteen professional visits 
to the defendant’s wife, there having been some others of which 
he has taken no account. He explains that, the defendant 
not having come to any arrangement with him, but having, ag 
he considers, treated his reminder, that’ remuneration was due, 
with discourtesy, he, plaintiff has been compelled to bring this 
suit. The sum claimed is the usual fee of Rs. 16 per visit, in 
the absence of any agreement; but the plaintiff will not ask 
the full amount due for all the sixteen visits, but is content with 
a lump sum of Rs. 200. The Judge after an allusion to the 
social dispute between the parties, proceeds to adjudicate the 
claim. Although Medical Officers in the service of Government 
are entitled to remuneration for professional attendance on the 
families of public servants, there is tound by the Judge to be no 
rule in respect of the amount of remuneration which has been 
generally admitted and practically carried out. The Judge how- 
ever considers the sum claimed to be a reasonable claim. <A gold. 
Mohur, all Medical men agree, represents the professional guinea 
at home. Now taking this matter in consideration with the 
position of the defendant who, though on a comparatively small 
allowance of Rs, 400 per mensem is sure to be in better circum- 
stances, the Judge thinks that Rs. 200 is not too high a charge 
for attendance throughout the year. But adverting to the pre- 
cipitation at which the suit was laid without any attempt to 
adjust the matter through common friends, the Judge holds that 
the conduct of the plaintiff in this matter is characterised by “an 
element of the intentionally vexatious.” For this reason, he 
refused costs. Both parties have appealed, the defendant against 
the principle adopted by the Judge in assessing the amount of 
remuneration in reference not only to his present means, but to 
his future prospects. The plaintiff alleges that he ought to 
receive his costs. 


In regard to the defendant’s appeal, we are unable to concur in 
the opinion expressed in the principle adopted by the Judge in his 
award of the amount of remuneration, that reference must be 
had not only to the present means but to the prospects of the 
defendant. It may he one means of estimating the proper 
remuneration, because, as amatter of fact, Medical men in this 
country do take into consideration the contracted means of their 
patients, and give their services in such cases for a small sum or 
even gratuitously. 


1H 
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But other matters must also be taken into consideration, whe- 
ther the employment of the Medical man has been occasional 
or frequent, the nature and duration of the illness, whether com- 
paratively slight or of a serious character, whether requiring 
attendance for a short period, or calling for close attendance 
and the exertion of skill and considerable labour. 

The opinion of a Medical gentleman* of high position (and 
which has been given in excellent-temper) sought for by the Judge 
is to the effect that “six days’ salary or one-fifth of the income” 
“of a public servant is considered and generally accepted as” 
“the proper amount of remuneration for a year’s professional ” 
“ attendance on his family when there has not been an extraor- ” 
“ dinary sickness or an accauchement.” 

We are far from laying down broadly any such rule, so that 
this sum _ should in the absence of express agreement be taken 
and adopted as the proper and reasonable remuneration for 
medical attendance, throughout the year. That amount must be 
determined by the circumstances of each case, when there is any 
difference as tothe sum. In this instance however this opinion 
may be received as indicating what sum in the view of a Medical 
Officer of experience is understood to be a fair remuneration, and 
the amount lodged in Court by the defendant is sufficient to meet 
the exigencies of the present case. We therefore modify the deci- 
sion of the Court below and decree the amount of Rs. 100, but dis- 
miss the claim to the remainder. We think, however with refer- 
ence to Dr. Daniel’s appeal that he should not receive costs. We 
think that each party should pay his own costs, 


Ce ad seein Sot ly ee ee an wp Bgnedmnctedipie \gisiasmenina ‘ 


* Deputy Inspector of Hospitals, Benares, dated the 24th Febry. 1866. 
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The 15th January, 1867. 


PRESENT : 
THE Hon’ste Sin W. MORGAN, Kt, Cuter JUSTICE. 
‘ ‘3 _W. ROBERTS, Justice. 


Cass No. 148 oF 1866. 


Regular Appeal from the decision of Syud Ahmed Principal 
Sudder Ameen of Allygurh, dated the 3rd August 1866. 


evearente 





Musst. Dowlut Khatoon for herself and as guardian of Abdool 
Sumud Khan and Mehndee Ali (Defendants) Appellants. 


VETEUS 


Khaja Ali Jan (Plaintiff) Respondent. 





Pleaders for Appellants.—Moulvie Mahomed Hyder Hoossein, 
Moulvie Summee-ool-lah Khanand Pundit Bishumbher Nath. 


Pleaders for Respondent—Moulvie Furreed-ood-decn Ahmed 
and Pundit Ajoodhia Nath. 


MAIIOMEDAN LAW, MISSING PERSON'S ESTATE, 
UNLAWFUL HOLDER OF, LEGAL ILI RS. 


Held that, assuming the Mahomedan law to provide that the share of 
atissing person, which has devolved on him duting his absence, is to be 
reserved or held in suspense until the expiration of the term, after which 
he is to be regarded ay dead, the appellant who has no title whatsoever to 
possession can not benefit by such provision of Mabomedan law in face of 
‘the person who would be the legal heir failing the missing person, and that 
Ae possession of such unlawful holder cao be disturbed by such legal 

elrs. 


4 


sama, 





MussumaT Dowlut Khatoon, the appellant relies on the Ma- 
homedan law respectipg missing persons, and the mode, in which 
property, which devolves on such persons during their absence, 
is liable to be dealt with. It is urged on her behalf that accord- 
ing to that law the share of a missing person is to be reserved or 
held in suspense until the expiration of the 90 years term, at the 
expiration of which the absent person is to be regarded as dead, 

Assuming the Mahomedan law to be, as the appellant’s Plea- 
der contends it is, and that the share of the absent person is to 
remain in the occupation or possession of the individual, who 
holds it at the time, until the expiry of the piriod, it does 
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not help the appellant. Munsoor Khan being absent on his father’s 
death, and his brother Sungeen succeeding to the possession of 
the property, Sungeen would hold (with his own share,) the share 
of the absent brother. After his death his heir would succeed. It 
does not appear how the appellant got into possession, but we 
think that such possession being entirely without any right or 
title can not benefit her, or entitle her to say, that she may hold 
the property until the return of Munsoor or the expiration of the 
time, = ie his death may be presumed. 

The appellant admits, that she has no title ; but she urges, that 
the plaintiff is wholly without any right to disturb her possession 
or the possession of the other defendants. But the plaintiff 1s 
Sungeen Khan’s heir, failing Munsoor Khan. Munsoor Khan 
has been missing and not heard of for many years, and we 
think under such circumstances the Principal Sudder Ameen 
rightly held that the plaintiff was entitled to sue, and that the 
Inissing man might be regarded as dead for the purpose of 
enabling the plaintiff to maintain this suit. 

The decision respecting the land, which the appellant claims, 
as having been land belonging to her, in which Sungeen had 
inerely a right as cultivator, appears to us to be right. The land 
had been long before held as Maafee by Gholam Hoossein, and 
there is produced here a deed, which was registered many yearg 
ago, showing the origin of this grant. The deed should have 
been produced before. But without it, we think, there 1s sufh- 
cient evidence to show, not perhaps that there is a valid rent-free 
tenure, but that the appellant is not in the position of one, who 
ean summarily resume it, as land in which Sungeen Khan had 
merely aright asa cultivator. We disiniss this appeal with costs. 
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. The 15th January, 1867. 
PRESENT : 
THE Hon’sizs F. B. PEARSON, Justice. 
' ;j e G. D. TURNBULL, OFra., Justice. 
Case No. 1941 oF 1866. 


Specuul Appeal from the decision of M. B. Thornhill Ee7., 
Judge of Saharunpore, dated the 24th August 1866. 





Musst. Sajan (Defendant) Appellant. 
VETEUS 
Roop Ram (Plaintiff) Respondent. 





Pleaders for Appellant.—Baboo Pearey Mohun Banoorjee and 
Moonshee Jagun Pershad. 


Pleaders for Respondent.—Lalla Man Rai, Lalla’ Lalita Pershad 
and Buaboo Esree Pershad. 


ee cal 


MAHOMEDAN LAW, DAUGHTER, SUCCESSION, 
JUDICIAL FINDING. 


Held that a Hindoo family having embraced Mahomedan religion is bound 
hy the laws of that religion, as regards succession, and that the appellant the 
daughter was entitled uuder that law to inherit from her father. Held further 
that the Judge’s remark as to the appellant's title and possession without 
making this point au issue and formally trying it was not a judicial finding. 





THE ground of appeal is doubtless valid. The precedent of 
3lst July 1862, on which the Zillah Judge relies has been set 
aside by arecent decision* of this Court, ruling generally that 
Hindoo families who have embraced the Mahomedan religion 
are bound by the laws, which are a part of that religion. There 
can be no doubt, therefore, that the defendant appellant had a 
legal right to inherit from her father; but it is probable, that in 
the presence of his widow and nephew the defendant Bhooloo, 
the defendant appellant’s share in Ihsan Ali’s estate would be 
less than a moiety. Whatever her legal share may have been, 
however, it is clear, that, if she became possessed of it, she could 
not be divested of it, by any act of her cousin Bhooloo aforesaid. 
But it appears doubtful, whether in point of fact she ever was 
possessed of any portion of her father’s estate. It 1s ascertained 


* 1. F. B, rulings H.C. N. W. P., p. 38 
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that her name was not recorded after his death as one of his 
heirs, and that her name was only recently recorded as a purchaser 
from Bhooloo. The Judge st&tes that “she had no recorded ” 
“ possession till after the execution of the recent sale deed in” 
“her favor,’ and also holds that “she has shown no title by” 
“descent or possession to that half of the property in suit welch ” 
“she claims through her father.” We cannot however consider 
the Judge’s remarks to amount to a judicial finding, that she has 
been wholly excluded from her father’s estate, for a period exceed- 
ing the term of limitation, because the question whether she had 
been so excluded was not made an issue for trial, nor was it for- 
mally tried. It may be, that although her name was not borne 
on the proprietary register along with that of her cousin, she 
may have all along been living in commensality or in common 
with him, and may in effect have derived her maintenance from 
the estate left by her father. Should such be shown to have been 
the case, she could not fairly be held to have been out of posses~* 
sion of her share, which would accordingly be liable to exemption 
from the plaintiff's claim. The case is remanded for furthur 
investigation and a fresh decision in advertence to the foregoing 
remarks to the Lower Appellate Court which, when again dispos- 


ing of it, will be pleased, to provide by a suitable order for the 
costs of this appeal,’ 


* 
{ 





The 15th Junuary, 1867, 
PRESENT : 
THE Hon’sir F. B. PEARSON, Justice. 
. G. D. TURNBULL, Orrga., Justice. 
CasE No. 1944 of 1866. 


Special Appeal from the decision of C. R. Lindsay Esq., Judge 
of Moradabad, dated the 28th August 1866. 


Bustee Ram and others (Plaintiffs) Appellants. 
VETSUS 
Newaz Singh and others (Defendants) Respondents. 





Cree 


Pleaders for Appellants——Moulvie Mahomed Hyder Hoossein 
and Meer Zahoor Hoossein. 


Pleaders for Respondents.—Moulvie Umjud Ali and Meer Koorban 
Ali. 
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HORTGAG Eb, RES-JUDICATA. 


Where a Court in aformer suit against the present plaintiffs decided 
as to the validity of the mortgage now insuit although it was vot a matter for 
adjudication then before the Court,—Held that, that decision was no bar to 
the plaintiffs’ present snit and that the sete ion of the genuinenessor other- 

Pp 


ilar the mortgage by defendants to plaiutitfs was open to be decided on 
merits, 





We think that the ground, on which the decision of the Lower 
Appellate Court rests, is not sustainable. The judgment of the 
6th Novr. 1861, in the case of Roy Pirdemun Kishen v. 
Puim Singh, cannot wholly bar the present suit. In that 
suit the claim was to avoid a mortgage of a } biswa share 
by Goman to Paim Singh aforesaid and a sub-mortgage of the 
same made by the latter to Bustee Ram and Seel Chund. The 
Court, which decided that case, could legally decide that the alleged 
mortgage and sub-mortgage were fictitious or fravdulent, and 
its decision on‘that point, which alone then required to be adju- 
dicated, may have become final and unquestionable. But it could 
not travel out of the case before it and determine that the mort- 
gage by Paim Singh of his own share, and by Newaz Singh of 
his share, to the present plaintiffs were also fictitious or fraudu- 
lent, no such question arising out of that case for determina- 
tion. Such question is accordingly open to be decided on its 
merits in the present suit, which is for the recovery of the 
mortgage debt alleged to be due to the plaintiffs on the deed 
executed in their favour by Paim Singh and Newaz Singh on the 
14th Febry. 1857, although the effect of the judgment of the 
Gth Novr. 1861 will be to exempt the share of Goman Singh 
aforesaid from lability to the present claim. 

With these remarks the case is remanded for a decision on the 
merits and a suitable order as to the costs of the appeal to the 
Lower Appellate Court. 


PRPS HE NARRATOR OS NOL 
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The 16th January, 1867. 
PRESENT : 
THE Hon’stt C. A. TURNER, JUSTICE. 
‘ ee R. SPANKIE, Orra., JUSTICE. 
Cask No, 79 oF 1866. 


Regular Appeal from the decision of the Principal Sudder 
Ameen of Moradabad, dated the 31st March 1866. 





Hur Sahai (Plaintiff) Appellant. 
Versus 
Mahomed Daim Khan and others (Defendants) Respondents. 





Pleaders for Appellant.—Lalla Man Rai, Meer Zahoor Hoossein, 
Pundit Bishumbher Nath and T. Conlan. 


Pleaders for Respondents.— Moulvie Mahomed Hyder Hoossein 
Moulvie Umjud Ali, Mcer Koorban Ali, Moulvie Sumee-ool-lah 
Khan, Moonshee Hanooman Pershad and Shah Assud Ali. 


SUBMERGED LAND, ADVERSE POSSRSSION, 
RE VEN UB AUTHORITIES, LIMITATION, SUR. 
VEY. : 


Where thesuit was for possession of certain land on the allegation that it was 
land belonging to plaintiff's village, but submerged at the time of settlement 
the plantiff’s claim if he could shew the identity of the land submerged with 
the land which has since been left: dry would not be barred by limitation, un- 
less it be shown that some otber person has been in adverse possession for 
twelve years before the plaintiff preferred this claim and that such adverse 
possession has commenced from the time when plaintiff was ina position to 
dispute it. 








THIs suit is brought to determine the rights of the proprietors 
of a group of villages lying tothe north and south of the former 
course of the river Ramgunga, which has now been left dry, the 
river flowing in an entirely different channel which seems formerly 
to have been a small branch channel. The river Ramgunga like 


other rivers in that part of the country frequently changes its 
course. 
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In 1835 settlement was made of these villages and the extent 
of their areas respectively was recorded. 

At that time the villages of Akberpore, Sultanpore, Rampore or 
Islamnuggur Ramporah, (it iscalled by both names,) and Kafiabad 
lay principally, if not entirely, to the north of the river’s channel ; 
and the villages of Mogulpore, Syudpore Khudder and Aboobukur- 
pore to the south of it. 

The plaintiff isthe descendant of the old proprietors of Ram- 
pore, who were unwilling to engage for the revenue, in consequence 
of which in 1835 the village was given in farm to Nujjoo. 
In 1851 Government acknowledged the proprietary rights of 
the plaintitfto take effect on the expiry of the farm. 

Nujjoo having rebelled in 1857 the farm was confiscated, and 
the plaintitf let into possession. 

At the settlement in 1835 the area of Rampore was recorded as 
being 1012 beegahs 61 biswas=(633 acres) of which 603 acres were 
recorded as at that time submerged. Revenue was assessed only 
on the culturable portion, viz., 30 acres ; and the amount of the 
assessment was Rs, 36. 

At the time of settlement Kafiabad, which was to the east of 
Rampore, was recorded as having an arca of 2,425 beegahs, and the 
culturable portion was assessed at Rs, 551. 

In 1847 the river changed its course in a northernly direction 
encroaching on Kafiabad reducing the extent of its area to 1127 
beegahe 13 biswas. By this alteration of the river’s course two 
plots of land were left dry to the south of the river, one of 591 
beegahs, and the other of 25 beegahs, which were settled with 
Mouzah Aboobukurpore, (then held by the plaintiff’s ancestor) in 
accordance (as it is alleged) with the law of Dhardhoru. Subsequent- 
ly other land was thrown up between Kafiabad and Aboobukur- 
pore: and this comprising two plots of 234 beegahs 8 biswas 
and 110 beegahs 4 biswas respectively, was settled with Kafiabad ; 
and assessed at arate of Rs. 100. 


The Zemindars of Kafiabad brought no suit to contest the set- 
telement of the land, thrown up in 1847, with Aboobukurpore : 
and their Mouzah after the changes abovementioned comprised in 
extent 1472 beegahs 5 biswas (being 953 beegahs 6 biswas less 
than was recorded at the time of settlement in 1835:) and the 
revenue assessed on it amounted to Rs. 651. 

To the south-west of Rampore lies Mogulpore, of which the area 
in 1835 was recorded at 1686 beegahs 10 biswas; and at the mea- 
surement in 1860 the area was found to be 1976 beeguhs 10 biswas 
showing an increase of 290 beegahs. About the year 1264 F. S. 
(the precise time is not distinctly proved) there were left 


Ir 
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dry by the recess of the river twoother large plots of land, one 
lying to the south of the culturable lands of Rampore, and on the 
borders and to the south-west of Kafiabad, and which may be 
discribed as plot No. 1; and another to the south-west of Rampore, 
and north-east of Mogulpore, which may be described as plot No. 
2. At the measurement made by the Revenue Officer in 1860, 
questions arose as to the rights of the contiguous villages in these 
lands ; and the first decision on the subject was passed by Deputy 
Collector, Imdad Ali on the 26th April 1861. There had been in 
1853 an Official survey made by Mr. Vanrenen; and maps were 
prepared showing what that officer considered to be the bounda- 
ries of the different villages. Imdad Ali held that the area of Ka- 
fiabad, as recorded by Mr. Vanrenen should be deemed correct : that, 
the lands, which are comprised in plot No. 1, fell within the bounda- 
ries of Rampore, as recorded by Mr. Vanrenen, and should be settled 
with Rampore. He also held that the claim preferred by the 
Zemindars of Mogulpore to 76 beegahs 11 biswas (part of plot 
No 2) was untenable, inasmuch as it fell within the boundaries re- 
corded by Mr. Vanrenen as the boundaries of the village 
contiguous to Rampore on the west and to Mogulpore on the 
north. 

This order was confirmed by the Collector on the 11th Apmil 
1862. The Sudder Board on appeal considered that Imdad Ali’s 
order was open to objection on the ground that hé had based it 
entirely on Mr. Vanrenen’s maps; and therefore directed a fresh 
investigation by different, officer. 

In consequence of the order of the Sudder Board the matter 
was taken up by Deputy Collector Saif-ool-lah Khan, who, on the 
22nd July 1865, recorded a proceeding to the effect, that a claim, 
which had been preferred by the Maafeedars of Syudpore Khudder 
to a portion of plot No. 2, to the extent of 88 beegahs, could 
only be held good to the extent of 20 beegahs, of which they 
had long held possession, that the residue of the 88 beegahs be- 
longed either to Kafiabad, or Rampore, that as to 284 beegahs 
12 biswas, also part of plot No. 2, the rights of the Zemindars of 
Mogulpore could not be disturbed on account of their long posses- 
sion, that in the area of Kafiabad there was adeficiency of about 
953 beegahs, of which 616 were to be accounted for as having been 
settled with Aboobukurpore, leaving about 335 beegahs to be 
accounted for, (the figures are not precisely accurate :) and that 
there was a deficiency of 667 beegahs 18 biswas in the area of 
Rampore, to which village he allotted 202 beegahs from the plot 
No. 2, claimed by Mogulpore, leaving a deficiency of about 373 
beegahs to he made up: he therefore decided that plot No. 1 should 
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be divided between Kafiabad and Rampore, in proportion to the 
deficiency in their recorded areas, which was unaccounted for. 

he Zemindars of Mogulpore and Katiabad objected to this 
order ; and appealed to the Collector, who on the 24th Septr. 1864, 
confirmed the order as to the Syudpore Kudder, but disallowed the 
order as to Kafiabad and Mogulpore on the ground that, the 
revenue of Kafiabad had been increased to Rs. 100, (he seems to 
have overlooked the fact, that this increase was on account of other 
lands than those in dispute) and with respect to Mogulpore, on 
the ground that there had been long possession. 

The Collector’s order was confirmed by the Commissioner; and 
eventually by the Sudder Board on the 20th Octr. 1864 

The plaintiff in Jany. 1860 brought this suit to contest the 
propriety of those ordeis claiming out of the lands in dispute 824 
beegahs & biswas as forming part of his village Rampore. 


The Defendant Mahomed Daim Khan Zemindar of Kafiabad 
pleads that the suit is barred by hmitation, that the area of his 
village is less than it was recorded to be at settlement, that the 
plaintiff had already recovered more of the deficiency than the 
proprietor of any other village, that it was not stated in the plaint 
what portion of the land claimed was held by Kafiabad, and what 
portion by Mogulpore, that he was only the proprictor of 15 biswas 
share, the owner of the residue being Nadir Shah Khan, 
who ought to have been impleaded. ‘This last plea was met by 
making Nadir Shah Khan a defendant under the provisions of 
Section 73, Act VILL. of 1859, and Nadir Shah Khan relied on the 
same pleas as his co-sharer. 

The defendant Choudharee Shivara) Singh Zemindar of Mogul- 
pore pleaded that the plaintiff was not entitled to sue because the 
farm granted to Nujjoo had not determined, that the plaintifi’s 
village had increased in arca since the time of settlement, and 
his own village had decreased; that inasmuch as ueither the 
plaintiff nor his ancestors had held possession of the land reeorded 
in 1835 as submerged, the plamtifi’s claim was barred under 
the Sudder Court’s precedents* of 30th Decr. 1856, and 
$rd Jany. 1861, that no particulars are given in the plaint 
as to the period, at which the land reappeared, or its 
situation whether in Kafiabad or Mogulpore, that the Revenue 
Authorities having determined in plaintiff's favor, under Re- 
gulation XI. of 1825, the plaintiff could not bring suit, and he 








eanmeaagasearinset 


* XI. Dec. SD. A, N. W. P., 1856. p. 571, 
I. Dec. 8S. D. A, N. W. P;, 1861. p. 1. 
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referred tu the precedent® of 27th Feby. 1862, that, as to 76 
beegahs of the disputed land, it had remained for sixteen years 
in his possession as part of his village, having been decided to 
belong to his village in a dispute between himself and the village 
of Akberpore, that the said land in dispute lies between 
Akberpere and his own village, and is not at all in front of or 
attached or near to Rampore. 

Syud Ahmed Ali Shah, Maafeedar of Syudpore K hudder, who had 
been made a defendant under Act VIII. of 1859 Section 73, stated 
that he holds his village in perpetuity, that in 1848 he had a dis- 
pute with the plaintiff's ancestors then Zemindars of Aboobukurpore 
respecting sume of the land of this village, which had then 
recently been recovered; that therefore the Collector awarded 
him 88 beegahs, which is part of the land in suit, that subse- 
quently to the order in 1848 a large portion of the village had 
been submerged, but that it had been once recovered with the 
exception of a sinall portion, which had been taken by the plaintiff 
and the other defendants. 

The Principal Sudder Ameen framed only two issues of law, 
one as to limitation, and the other as to whether the plaintiff was 
estopped in this suit by his statement in depositions made by him 
on the 25th April 1859 and 16th Jany. 1861, respectively, 

The issues of fact are so prolix and complicated containing so 
many isues jumbled into one, that it is impossible to make an 
abstract of them. On the question of limitation the Principal 
Sudder Ameen found that the plaintiff has never proved his 
possession ; that settlement was only made with respect to 30 or 
33 acres; and that it is not proved when the land was recovered 
from theriver. Hence he concluded that there has been disposses- 
sion for a period of more than twelve years. 

We are of opinion that the above finding is erroneous. It does 
not deal with the plaintifi’s objection that, inasmuch as in the re- 
cord of settlement in 1835, the 603 beegahs recorded as sub- 
merged were recorded as forming part of his village, they were by 
that proceeding acknowledged to belong to the village of Ram- 
pore, and consequently that, if the plaintiff gan establish the 
identity of the lands submerged with the lands, “which have since 
been left dry, his title would not be barred ; unless it be shown that 
adverse possession had been held by some other person for twelve 
vears before the plaintiff preferred his claim, and it be also shown 
that at the time when the adverse possession commencedthe plaintiff 
was in a position to dispute it, that is to say, had a right to bring 
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“I. Dec. 8. D. A, N. W. P., 1862, p. 187. 
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a suit to contest.such possession. The contention on the part of 
the plaintiff ought in our opinion to have been disposed of by a 
finding on the subject, but it has escaped the Principal Sudder 
Ameen’s attention. Although the Principal Sudder Ameen 
decided against the plaintiff on the question of limitation, 
he still went on to try the other issues; and appears to have 
decided that there was no estoppel. 

He then entered upon the issues of fact; and he argued that, 
because the plaintiff's ancestor at the time of settlement in 1835 
did not have the submerged Jand assessed and because he 
still pays the same gemuue as then assessed on his village (al- 
though he has since obtained 34 beegahs 18 biswas of land in 
addition to the 48 beeguks culturable at the time of settlement 
in 1835;) and because the area of Kafiabad is less than it was 
at the time of settlement, though the jumma has been raised 
to 655 Rs., therefore the land comprisedin plot No. 1 belongs 
to Kafiabad. 

But it is manifest that these reasons are no answer to the 
plaintiff’s claim and the allegations made by him in support 
of it. At the time of settlement all that was assessed either 
in Rampore or Kafiabad was the culturable area and the subse- 
quent increase in the gumma of Katiabad proves this, for the 
jumma was increased when Kafiabad obtained an additional 
culturable area, although at that time its whole area culturable and 
unculturable was less by almost one half than it was in 1835. The 
mere fact that the plaintiff did not procure the assessment of the 
land which he now clans, 1s not of itself a sufficient bar to his 
present claim. 

His allegations are to the effect that in 1835 the land recorded 
as submerged was recognized as belonging to his village, though not 
then culturable ; that it fell within the boundary of his village; that 
plot No. lis in whole or in part the land, which was submerged 
and within the area of his village as recognized at settlement. The 
precedent quoted by the Principal Sudder Ameen is not in point. 

In that case there were two villages one lying close to the river, 
the other on the confines of the former, most remote from the river; 
the river submerged the whole of the former, and a part of the 
latter bordering on the former ; and it was held, that until the 
area of the latter had been made up out of landsin the same si- 
tuation, which were left dry by the recess of the water, the 
proprietor of the former could have no claim; but this decision did 
not determine that any right would accrue to the latter village in 
lands reformed on the site of the former village. In considering 
the proof brought forward by the plaintiff the Principal Sudder 
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Ameen has attributed no weight to those, which are at variance 
with the orders of the Revenue Department on the ground that 
they have evidently not been accepted in the Revenue Department : 
but inasmuch as this suit has been brought to determine the pro- 
priety of the Revenue Court’s orders ; the Principal Sudder Ameen 
ought to have formed an independent judgment upon the weight 
and value of the evidence adduced on the part of the plaintiff. So 
again with respect to the dispute between the plaintiff and the 
proprietor of Mogulpore, the Principal Sudder Ameen has not de- 
cided the issues fairly raised by the plaintiff; but has rejected his 
claim on the ground that, it has been disallowed by the Reve- 
nue Authorities, the propriety of whose decisions this suit is 
brought to contest. In his judgment on this point the Principal 
Sudder Ameen asserts, that it has been determined that the deci- 
sion should not be based on Mr. Vanrenen’s survey map. It is true, 
it ought not to be based sulely on that map; but it cannot be 
questioned that the map, being made by a Public Officer in the 
discharge of his duty, 1s a document worthy of consideration 
on the issues properly raised by the plaintiffin this suit. The 
Principal Sudder Ameen’s judgment 1s principally defective in 
law, in that he has adopted an erroneous principle of determina- 
tion in this case. It is not merely because there is a deticiency 
in the recorded total areas of the adjoining villages, and no deh- 
ciency in the recorded culturable area of the plaintiffs village, 
that he is not entitled to maintain this suit. The Deputy 
Collector on the second investigation carefully went into an 
investigation of the aggregate areas of the whole group of 
villages ; and accounted forthe decrease in the area of Kafia- 
bad, showing that it was partly attributable to the settlement 
of a large plot with Aboobukurpoor, which settlement was never 
challenged by the Zemindar of Kafiabad. 


The Principal Sudder Ameen must therefore again investigate 
this case. 

He must determine, whether the record of settlement in 1835 
did not acknowledge the 608 acres submerged as belonging to 
Rampore. He must also determine, whether the land in ques- 
tion in this suit or any portion of it, is proved to be identical with 
the 603 acres recorded as submerged in 1835; in other words, 
whether the land in suit or any portion of it, lies within the 
then known boundaries of the plaintiff’s village; and if he 
finds that the identity as to the whole or any portion of it can be 
established he must proceed to consider, whether there has been a 
possession adverse to the plaintiff for a period exceeding the limit 
vt legal limitation, such period commencing to run from the time, 
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when the plaintiff was in a position to prefer aclaim to the 


possession. 
In deciding the case the Principal Sudder Ameen must con- 


sider the dectsions of the Revenue Authorities as in no way binding 
upon him ; but must arrive at an independent judgment on the 
evidence adduced before him by the parties tothe suit. 

The decision of the Principal Sudder Ameen being reversed 
we remand this case for re-decision in reference to the above re- 
marks, In finally disposing of it the Principal Sudder Ameen 
will be so good as to provide for the costs of this appeal. 


The 16th Janwary, 1867. 
PRESENT : 
THE Hon’sBLE C. A. TURNER JUSTICE. 
” »  &. SPANKIE, OFrc., JUSTICE. 
CASE No. 1677 oF 1866. 


Special A ppeal from the decision of H. G. Keene Esq., Officiat- 
ing Judge of Furruckhabad, duted the 22nd August 1866. 


Daloo Ram (Defendant) Appellant. 
VEYSUS 
Shvia Pershad (Plaintiff) Respondent 


Pleaders for Appellant.—Pundit Bishumbher Nath and Moulvie 
Gholam Subtain. 


Pleader for Respondent.—Lalla Man Rai. 





INSOLVENT FIRM, SALE BY CREDITOR, HOON- 
DEE, FRAUD. 


When A, holder of a hoondee drawn on and accepted by the firm of B., procured 
that firm when it was on the verge of inaclvency to sell him certain property in 
payment of the hoondre, but before his obtaining possession C, another creditor of and 
decree-holder against the firm got it sold in satisfaction of his debt,--Held on <A’s. 
suit that the sale in his favor cannot in the absence of any finding of fraud be set 
aside merely on the ground that the effect of it has been ta deprive the other ere- 
ditors of their power to have recourse to the property. 
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In this case the plaintiff Shiva Pershad was the holder 
of a hoondee for Rs. 2500 drawn on the firm of Moonna Lall and 
others, and accepted by that firm. Three days before the hoondee 
became due the plaintiff knowing the firm to be in the verge of in- 
solvency procured the firm to sell him the property, which he now 
seeks to recover, for the sum of Rs. 2400, which was not less than 
its value, in payment of which the sum due on the hoondee was 
to be credited, and was credited accordingly. A few days after 
the sale the firm suspended payment. No possession of the pro- 
perty was given and subsequently the defendant who was a cre- 
ditor at the time of the sale obtained a decree for his debt, and 
sold the property in suitin execution of his decree, becoming 
himself the purchaser. 

We are of opinion that the sale to the plaintiff cannot be set 
aside on the mere ground, that the effect of it has been to deprive 
the other creditors of their power to have recourse to the property. 
The Lower Court’s finding negatives fraud. We therefore con- 
firm the judgment of the Court below, and dismiss this appeal. At 
the same time, inasmuch as the plaintiff did not take posses- 
sion immediately upon the sale, but allowed the property to re- 
main in the possession of the vendors, by which act the defen- 
dant was induced fo bring the property to sale as their (vendor's) 
property, we do not think that the appellant ought to pay any 
costs, 
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The \@th January, 1867. 
PRESENT : 
THE Hon’sLE Str W. MORGAN, Kt, CatEF JUSTICE. 
' -W. ROBERTS, Justice. 
CasE No. 1789 oF 1866. 


Special Appeal from the decision of H. G. Keene Esq., Judge of 
Furruckhabad, dated the 17th September 1866. 


39 +e) 


Achul (Defendant) Appellant. 
VeETSUS 
Gunga Pershad (Plaintitf) Respondent. 


Pleaders for Appellant.—Lalla Man Rai and Lalla Jwala 
Pershad. 


Pleaders for Respondent——Moulvie Mahomed Hyder Hosscin 
and Moulvic Mehndce Hassun. 


PURCHASE OF CROPS, LIABILITY TO PAY RENT, 
JURISDICTION. 


Where a party purchases crops belonging to a ryot at auction sale with notice, and 
assenting to the terms of sale that the crops were subject to landlord's claim for 
rent, and the landlord also being aware of the terms of sale allows the purchaser 
to remove the grain upon the understanding that the purchaser assented to, and 
became hable to pay the rent, a contract between the landlord and the purchaser 
may be inferred whereby the purchaser became liable to pay the rent due. 

Held further that such suits are cognizable only by the Civil Courts and any 
suit in the Revenue Court, (which Court had no jurisdiction) will not affect the 


landlord's right to enforce this obligation. 





THE suit against Achul the buyer of the crop is not a suit 
for rent, and is. not a suit cognizable elsewhere than in the Civil 
Court. 

Buying the crop at auction, and having a ndétification that 
the crop was subject to the landlord’s claim for rent, and 
being aware of the Jandlord’s right by law to distrain the crop, 
and thereby to prevent its removal from the land, the defendant 
became the buyer and assented to the terms of the sale one of 
which was that the crop bought was to be regarded as subject 
to the landlord’s claim for rent. 

' The landlord also would, we may suppose, be aware of this con- 
dition of the sale, and would allow the removal of the grain 


1m 
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(relinquishing his right to distrain) upon the understanding that 
the defendant assented to and became liable to pay the landlord’s 
claim for the rent. 

We think, that from these circumstances a contract between 
them may be inferred whereby the defendant became liable to pay 
(on default of the tenant) the rent due. In this view the decision 
below is right, and we dismiss this appeal with costs and interest 
at 6 per cent. 

The second ground is clearly untenable. The defendant could 
not have been sued in the Collector’s Court to enforce this ob- 
ligation. 

The suit against him there was without jurisdiction, and there- 
fore not asuit which affected the plaintiffs right to bring the 
present suit in the Civil Court. 


RN, 


The 17th January, 1867. 


PRESENT : 
THE Hon’BLeE Str W. MORGAN, Kt, CHIEF JUSTICE. 
33 - W. ROBERTS, Justice. 


Cass No. 1813 oF 1866. 


Special Appeal from the decision of W. G. Probyn Ksq., Judge 
of Goruckpore, dated the 28th June 1866. 





Government (Plaintiff) Appellant. 
VETSUS 
Ram Charun Missr and others (Defendants) Respondents. 





Pleader for Appellant—Lalla Man Rai. 


Pleaders for Respondents.—Moulvie Mahomed Hyder Hossein 
and Baboo Pearey Mohun Banoorjee. 


GRANT, ENCROACHMENT OF BY NEIGHBOUR- 
ING GRANTEE, RIGHT OF SUIT. 


Certain quantity of land was granted by Government to several grantees, 
subject to the condition of resumption, ifthe land were allowed to remain 
uncultivated for certain years. It was subsequently found that several 
grantees were not in possession of the land corresponding in quantity with 
that originally grauted to them, and defendants held more than included in 
their original graut,—Held on suit by Government that if the defendants 
held lands belonging to the neighbouring grantees, the right of suit to 
recover possession of such land vested in the grantees not in Government who 
having parcelled out the whole land among several grantees had no remaining 
right or 1uterest therein, save that of resumption on the aforesaid condition. 
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IF the defendants have land which does not belong to them, but 
to the neighbouring grantees, the right of suit to recover such 
land is in the latter. 

The original grant was resumed or confiscated. The Jand there- 
in contained was parcelled out among several grantees. It is now 
found that the several grantees are not in possession of land, in 
quantity corresponding with that which was granted to them. 
The defendants hold more, others less. If the defendants really 
hold more land than was granted, they have, either under colour 
of their grant, or by force or fraud, obtained what really belongs 
and was granted to the other grantees. 

The Government having granted away the whole land among 
the several grantees has no remaining right or interest which can 
enable it to maintain this suit to recover possession. In certain 
events it may exercise its right to resume such portion of the 
grant as remains uncultivated. If the land in dispute is cultivated, 
in no view has the Government any remaining right. If it is 
uncultivated it may be that in some event Government may 
resume. But itis needless to consider this. For the present suit 
is not a suit to resume for breach of some condition of the grant, 
but a suit to recover possession of the land (as not included in the 
defendants’ grant.) 

If the land is not in the defendants’ grant, it is within the grant 
made to the other grantees. The right of suit (if any) is in them 
and not in the Government. 

We dismiss the appeal with costs and interest at 6 per cent. 


i Aad eee NO 
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The 17th January, 1867. 
PRESENT : 


THE Hon’sLeE A. ROSS, 
F. B. PEARSON, } J paras: 


CasE No. 1838 or 1866. 


Special Appeal from the decision of Rai Kanjee Suhai. Princi- 
pal Sudder Ameen of Ghazeepore, dated the 23rd August 
1866. 
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Ram Khelawun Rai and others (Plaintiffs) Appellants. 
Versus 


Shiva Dass and others (Defendants) Respondents. 





Pleaders for Appellants.—Moonshce Madho Lall and Shah Assud 
Ali. 

Pleaders for Respondents.—Baboo Pearey Mohun Banoorjee and 
Meer Ahi Ahmed. 


PN So NT 


PRE-EMPTION. DEBT. 


Held that the indebtedness of the pre-emptor does not invalidate his right 
of pre-emption. 


THe decision of the Principal Sudder Ameen on the ground on 
which it is based cannot be maintained. The question whether 
the plaintiffs were in debt at the time when they asserted their 
right of pre-emption is not strictly one relevant to the case, nor 
does the fact of their being in debt justify the inference that they 
could not raise or find the sum of money required for the purpose 
of pre-emption. The inference 1s, in point of fact, rebutted by the 
actual payment by them of the sum fixed by the decree of the 
First Court. 

The case is therefore remanded to be afresh disposed of in 
reference to the other pleas urged in regular appeal by the pre- 
sent special appellants as well as those preferred by the opposite 
party, and for a suitable order as to the costs of this appeal. 
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The 18th January, 1867. 


PRESENT : 


THe Hon’sLE W. EDWARDS, j = 
C. A. TURNER, ; USTICES. 


CasE No. 1929 or 1866. 


Special Appeal from the decision of F. Thompson Esq., Judge 
of Shahjehanpore, dated the 28th September 1866. 


Atma Ram (Plaintiff) Appellant. 
VETSUS 
Chundun Singh (Defendant) Respondent. 


” 3” 








Pleader for A ppellant.—Lalla Madho Ram. 
Pleader for Respondent.—Lalla Hurkishen Dass. 





CONFESSION OF JUDGMENT, CONDITIONAL, 
PROCEDURE. 


Where the confession was conditional on being allowed to pay by ins- 
talments, and plaintiff in person or by his pleader did not assent to it, the 
Court should have returned the confession to defendant and have proceeded 
to dispose of the case on its merits unless the defendant chose to give in an 
unconditional confession. 





WE are of opinion that the judgments of both the Lower 
Courts must be set aside, and the case remanded for re-decision. 
The Court of first instance had to consider whether the con- 
fession of the defendant was an absolute confession coupled 
with a promise to pay in instalments, or confession conditional 
on being allowed to pay by instalments. If it found it to be 
either, and the plaintiff acceded to the conditions, the decree 
passed was the proper one: but if the plaintiff did not accede to 
the conditions, ail it is evident that he did not either by him- 
self or by his pleader who expressly stated he had no authority 
to assent, the Court, if it considered the confession had been 
given conditionally, should have returned the confession to the 
defendant, and have proceeded to have disposed of the case 
according to the directions of the Procedure Code. It would 
seem that the Court has considered that the confession was only 
given in conditionally. We therefore remand the case that it 
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may be regularly heard upon its merits, unless the defendant 
choses by giving in an unconditional confession to save the 
expense to which he may be put by the summoning of the 
plaintiff’s witnesses, and the other expenses of atrial. In finally 
disposing of the case the Lower Court will be pleased to pro- 
vide for the costs of this appeal. 








The 18th January, 1867. 


PRESENT: 
THE Hon’sLe A. ROSS, 
” ” FE, B. PEARSON, | Justices. 


CasE No. 1949 oF 1866. 


Special Appeal from the decision of EK. J. Boldero Esq., Judge 
of Futtehpore, dated the 23rd August 1866. 





Narain Sahai and others (Defendants) Appellants. 
VETBUB 
Posoo (Plaintiff) Respondent. 





Pleaders for Appellants.—Moulvie Furreed-ood-deen Ahmed and 
Pundit Ajoodhia Nath. 


Pleader for Respondent.—Lalla Man Rai. 





MISSING PERSON’S ESTATE, TRUSTEE. 


Held that the possession by the widow or some other member of the 
family of a missing person’s estate may, in the absence of an indication 
of adverse nature, be considered to be as that of a trustee until the expiry 
of the term fixed for his return. 





WE disallow the plea. We'think that o distinction may fairly 
be made between the possession of the estate of a missing 
person by his widow orsome member of his family, and the 
possession of it by an utter stranger; and that the possession 
by the widow or relative may, in the absence of indications of 
an adverse nature, be regarded as that of atrustee. So thinking 
we are of opinion that Musst. Sammea’s possession was merely 
equivalent to that of Doorga, until the period of twelve years 
from the date of the latter’s disappearance ee expired, when she 
succeeded him as his legal heir. The plaintiff's right of inheri- 
tance accrued about six years ago on her death, and the suit is 
not barred by the Limitation law. 


The appeal is dismissed with costs and interest at 6 per cent. 
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The 18th Junuary, 1867. 
PRESENT : 


THE Hon’sLe W. EDWARDS, j » 
%9 7 Cc. A. TURNER, USTICES. 


CasE No. 1967 oF 1866. 


Special Appeal from the decision of Sheikh Momin Ali Khan 


Principal Sudder Ameen of Shahjehanpore, dated the 23rd 
August 1866. 


* 





Khoshalee and Buldeo Singh (Defendants) Appellants. 
VETSUS 


Buljeet (Plaintiff) Respondent. 





Cael 


Pleader for Appellants.—Moulvie Rooh-ool-lah. 


Pleaders for Respondent.—Meer Koorban Ali and Moulvie Umjud 
Ali. 


RYOT, EJECTMENT OF, MORTGAGEE. 


Held that, the sons of a Zemindar whose zemindaree estate was held in 
mortgage by athird party, were not justified in ousting the plaintiff mortgagee 
of aryothaving a right of occupancy, 


NRRL SEE ATE EPID, 


Tur plaintiff claimed that as the mortgagee of aryot having a 
right of occupancy he had been ousted by the defendants, who 
are the sons of the Zemindar. The estate however 18 mort- 
paged to Bishen the Lumberdar who is in possession. Under 
these circumstances we are of opinion that the Lower Appellate 
Court was right in holding that the defendants were strangers 
who could not question the plaintiff's title, and that his eviction 
by them could not be justified. We therefore dismiss this 
appeal with costs and interest at 6 per cent. 
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The 18th January, 1867. 
PRESENT: _ 


THE Hon’ste W. EDWARDS, 1... 
re ‘ C. A. TURNER, 3 USTICES. 


Cask No, 1972 oF 1866. 


Special Appeal from the decision of J. Power Esy., officiat- 
ing Judge of Cuwnpore, dated the 29th August 1866. 





Beharee Lall (Plaintiff) Appellant. 


VETSUS 
Baboo and others (Defendants) Respondents. 
Pleaders for Appellant.—Baboo Mirton Jay Mookerjee and T-: 
Conlan. 


Pleaders for Respondents.—Lalla Man Rai, Moonshee Hanooman 
Pershad and Lalla Lalita Pershad. 








TUK PAROWITEE, JUJMAN. 


In a suit for “Huk Parohitee,’"—Held that each “jujman” has a right to 
select his own priest and no suit to enforce such right would lie ia the Civil 
Court. 





ee 


WE are of opinion that the precedent of 7th April 1862,* cited 
and relied on by both the Lower Courts, correctly lays down 
the law upon the subject. The jujymans have a right to select 
their own priests. There is therefore no office recognized in law, 
which office has descended on the plaintiff, and conferred on him 
a right of suit. If the holder of an office was entitled by law to 
claim dues from the inhabitants of certain places, and a person 
could establish that he, by right of inheritance, was entitled to fill 
that office, probably the Civil Courts would defend his right 
against any disturbance of it, but that is not the case in the present 
suit. 

We dismiss the appeal with costs (one set only as the respon- 
dents defended on precisely similar grounds) and interest at 6 
per cent. 


* I, Dec., 8. D. A. N. W. P., 1862. p. $14. 


CIVIL, COURT APpPLaks.. ‘. Si 


The 18th: Jaavsary, 1907. 
_ Paeseyt: 
Tut Hon’ste Six'W. MORGAN, Kr. Carer Justice, 
» on W. ROBERTS, Justice. 
Casz No. 9 or 1867, 


ype] from the decision of Hf. B. Henderson Eas, 
udge of Benares, dated the 5th October 1868. 


* ee ct * 
Bagaishree Dyal (Plaintiff) Appellazt. 


VETSUS 


Spetial Ap 


Government (Defendant) Respondent. 


TERRE eoniiETER, 


Pleadera for Appellant—Moonshee Hanooman Pershad and Lalla 
Lalita Pershad. 


Pleader for Respondent.—Lalla Man Rai. 


SLT SO TAREE 


MAGISTRATES ORDER, LIABILITY OF Go. 
‘PHRNMENT, CHAPTER XX OF THE CRIMI- 
NAL PROCEDURE CODE. - 


Heald thate awit did wot lie against Government for the proceedings of a 
Magistrate under Chpt. XX, of the Code of Criminal Procedure. 





THe, particulars of the case are as follow :— 

On the repart of the city darogah, that the plaintiff was building 
a chabootra wend obstructing the thorough-fare, Mr. Watson the 
Magistrate, on 19th April 1865, ordered the plaintiff to remove, 
¢ ofa in five days, or to show cause of objection 
undér Sec. 910, Act XXV. of 1861. A jury was appointed and 

uired to send ih their decision within seven days, but they 
did not sent it in until twenty-two days after the expiry of the 
period, and the original order of the Magistrate to remove-the 
chabootra wag carried into effect,and the ckabootra was cleared 
away on the 10th .Augt. 1865, the Magistrate having -hinielf 
inspected the place. 


1N 
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The plaintiff has sued to recover possession of the ground 
covered by the chabootra viz., 33 yards, and 5 gixrahs and to rebuild 
the chabooitra, alleging that the chabootra was old, that the land 
with the chkabootra wpon it had been purchased by him and has 
been in his possession for fifty years, and that the jury appointed 
had decided that the chabootra was an old one., 

The Principal Sudder Ameen has dismissed the suit on the 
ground that the Magistrate’s order was legal under Sec. 310, 
Act XXV. of 1861. 

This decision on appeal was upheld by the Judge, who was of 
opinion, that this was a suit in which the Civil Courts cannot in- 
terfere ; the “Magistrate inspected the locality, and was the best 
Judge whether there was obstruction or not, and acted strictly 
under the law. 

In special appeal the legality of the Judge’s decision was im- 
pugned. 


SELES 


JUDGMENT. 


This suit is against the Government and it is perfectly clear that 
the Government is in no way liable to be sued in respect of such 
matters as are alleged in the present plaint. 

The Government is not civilly answerable even assuming that 
the Magistrate exceeded his jurisdiction The Government has 
in no way interfered, and the iand is not in the possession of the 
Government. 

The question does not arise which has been noticed in the 
argument viz, whether a Civil Suit can be maintained to question 
the act of the Magistrate. 

We dismiss the appeal with costs and interest at 6 per cent. 


he Ny ig PE LPP LPL GO, 
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The 18th January, 1867. 
PRESENT : 
Tue Hon’sce Sin W. MORGAN, Kr, CuHier Justice. 
! ‘s 3 W. ROBERTS, Justice. 
Cask No. 70 or 1867. 


Special Appeal from the decision of A. L. M. Phillips Esq., 
Judge of Allygurh, dated the 4th December 1866. 


Makund Lall (Plaintiff) Appellant.’ 
VETBUS 
Raghoput Dass (Defendant) Respondent. 


| Pleadere for Appellant.—Baboo Ram Narain and T. Conlan, 
Pleader for Respondent.—Lalla Man Rai. 


BONDGIVEN AS SECURITY, LIMITATION, 
DAMAGES. 
Held that a suit will not lie for damages against the holder of a bond 


pledged as security, fur bis omission to Sue on that boud withiu the period of 
limitation. 











AONE ARTICLE ATT 


On the 10th Augt. 1860 plaintiff borrowed Rs, 50 from 
defendant,.and as a security for repayment gave him a bond of 
Rs. 300 which was on 18th July 1860, executed in his favor by 
Mussumat Rutnee Zemindar of Mouzah Kapora, it being sti- 
pulated in the bond of Rs. 50 that if the plaintiff did not repay on 
demand the sum borrowed, the defendant was at liberty to 
re payment of the same from Mussumat Rutnee on her 
bond. 

The defendant suing the plaintiff on the bond of Rs. 50 obtained 
a decree on confession of judgment on 26th Novr. 1862, and sued 
out execution on 14th July 1865. The plaintiff then the judgment- 
debtor objected that defendant the then decrée-holder had in his 

session property belonging to him viz., the bond by Mussumat 
Rutnee. The defendant replied that he had _ returned the bond 
in question. The Moonsitf howeter overruling the objection 
referred the plaintiff to a regular suit for damages if he considered 
himeelf aggrieved. 

The plaintiff now sues to recover Rs. 538-12as., damages for 
the loss sustained and denies that the bond was ever returned 
to him. 
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The defendant insists on the bond having becn returned to 
plaintiff. 

The Principal Sudder Ameen decreed the claim. He was of 
opinion that the defendant neither returned the bond, nor 
proceeded on it, as stipulated, by Civil Suit, and thus having 
allowed the limitation for suing on that bond to clapse is justly 
liable for damages claimed by plaintiff. 

The Judge on appeal reversed this decision and dismissed the 
claim, by following judgment :— 

“T find that the plaintiff has brought this loss on himself by his ” 
“own neglect. If he wished to save his money, 1t was incumbent” 
“on him to save the bond given as security, by payment of his debt ” 
“to defendant when the bond could have been recovered by him. ” 
“T find that he cannot claim damages from the defendant for” 
“not doing what it was clearly optional for the defendant to do or” 
“not to do, nor yet to indemnify himself for losses he has suffered ” 
“from his own laches.” 

In special appeal it was contended that, as stipulated, it was 
incumbent on the defendant to realize his claim from the bond 
given in security, and that as the defendant retaining the 
bond in his possession allowed the imitation to sue on that bond to 
expire, he is in all respects hable for damages claimed by plaintiff. 





JUDGMENT. 


The terms of the bond given by the present plaintiff to secure 
the loan made to him by the defendant clearly show that this suit 
cannot be maintained. Part of the security was another bond 
given to the plaintiff by one Mussumat Rutnee, and as to the bond 
so pledged by the plaintiff to the defendant, there is a provision 
in the plaintiff’s bond to the effect that, the defendant in case of 
failure of payment by the plaintiff, shall have power to realize the 
amount of Rutnee’s bond. 

The defendant therefore held Rutnee’s bond in pledge and he had 
a power to sue Rutnee. It by no means follows from this, that 
he came under any obligation to the plaintiff to assert any right 
of suit against Rutnee within the period of limitation applicable 
to Rutnee’s bond. The defendant had a power to sue Rutnee, but 
he was not bound either in his own interest orin the plaintiff's to 
sue Rutnee. 

If the right of suit against the latter ts lost, it is so on account, 
of the plaintiff's omission to pay off the debt, and to obtain a 
return of the pledged bond from the defendant. 

This suit is not maintainable for damages. We dismiss the ap- 
peal with costs and interest at 6 per cent. 
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The 19th January, 1867. 


Tut Hon’sts W. EDWARDS, . 
” » GA. TURNEE, {JUSTICES 


Caské No. 1725 oF 1866. : 


Special Appeal from the decision of W. G. Probyn Esq., Officiat- 
ing Judge af Goruckpore, dated the 6th August 1866. 





scsamaemened 


Radhay Pandey (Plaintiff) Appellant. 
VETSUB 


Munsa Ram and others (Defendants) Respondents. 





Pleader for Appellant.—Moulvie Abdool Suttar. 
Pleader for Respondents.—Meer Zahoor Hossein. 


IV AJIB-OOL-URZ, EFFECT OF, ALIENATION, 
DISABILITY. 


Tleld that the conditions of the “wajib-ool-urz” do in no way confer on 
any person under disability, a right of alienation which he does not otherwise 


enjoy. 








In 1861, Radhay Pandey preferred a claim against his brother 
Munsa Ram in the Court of the Moonsiff of Khuleelabad for estab- 
lishment of his ancestral rights in the lands which form the subject 
of this suit, so as to prevent the defendant from alienating the 
said lands on the ground that, on the death of the defendant with- 
out issue he would be entitled to succeed. (The’ defendant is 
alleged to have been at the time from old age incapable of procreat- 
ing children.) The Moonsiff found that the parties were brothers 
living in common, that the defendant had acknowledged on oath 
that he would not alienate his ancestral property; but that in 
case of any dire necessity or expenses he might incur debt. In 
consequence of such acknowledgment, the Moonsiff passed a decree 
that the defendant should be restrained from alienation, but that 
. if the income of the property be insufficient to defray the defen- 
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dant’s expenses, then in the event of any necessity, such 
necessity being hd a and actual, the defendant might incur the 
debt: but that if he did incur a debt with a view to destroy his 
brother's rights, or if he incurred debts to commit waste, then 
such taking of the loan should be held illegal. 


We construe this judgment as a solemn agreement between the 
brothers erestraining Munsa Ram from alienation except for pur- 
poses necessary and bond fide: that there was to be no extrava- 
gant or wasteful use of the estate: but that an alienation made 
by him bond fide for necessary purposes would be valid. 

Subsequently the Mouzahs in which the land was situate were 
re-settled, and in the wajib-ool-wrz papers there were conditions 
to the following effect :—‘ every co-sharer is at liberty to alienate ” 
“his own share, but it will be necessary for him at the time of” 
“alienation first to inform his next nearest neighbour co-sharer,”’ 
“and if he refuses then &c.” 

The present suit is brought to contest the propriety of certain 
alienations by Munsa Ram; and the Lower Court has held that 
the condition of the wajib-ool-urz overrides the decree, and 
restores to Munsa Ram liberty to alienate. 

We are of opinion that the condition in the administration 
paper was not intended and cannot be held to destroy any private 
family arrangements existing between the co-sharers, save so far 
as they are expressly contrary to its conditions; and the other 
co-sharers might insist upon the fulfilment of the conditions of the 
wajib-ool-urz in their favor e. g., if two co-sharers agreed to give each 
other a right of pre-emption. This, so far as it was contrary to the 
condition that the alienation was first to be made to the co-sharer 
nearest in vicinage, would be overruled by the wajib-ool-urz if the 
co-sharer injured chose to insist upon the latter: but in the present 
case the solemn agreement between the brothers is not inconsistent 
with the real object and intention of the wajtb-ool-urz, which was 
to provide a pre-emptive right in favor of co-sharers in the event of 
alienation taking place, but not to confer on any person under 
disability a right to aliene which ho did not otherwise enjoy. 
Could a Hindoo widow allowed to remain in possession of 
her husband’s share and to be recorded as a_ share-holder, 
claim by the term of the wajib-ool-urz a right to aliene? 
This seems a very similar case and it cannot be doubted 
that the reply would be in the negative. The case then must be 
remanded (the decision of the Lower Appellate Court being re- 
versed) that the Judge may decide whether there was any proper | 
necessity for the alienation, and if there was not, whether the 
defendants to whom the property was alicned gave good cansider- - 
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ation, and ifso whether they had notice of the compact between 
the brothers; and if they had no notice whether they can be 
affected by it, so that the plaintiff could insist: upon the alien- 
ation being set aside and not merely be left to his personal 
remedy against Munsa Ram for breach of agreement. df. course 
if the Judge is of opinion that the alienation was made for proper 
purposes having regard to the terms of the decree, there will be 
no doubt as to the validity of the alienation, In disposing of the 
case the Judge will be so good as to provide for the costs of this 
appeal. ; 


Sastata tesa teed 


The 21st January, 1867. 
PRESENT : 


THE Hon’sLE A. ROSS, 1 
¥. B. PEARSON, § 


CasE No. 1857 or 1866. 


Special Appeal from the decision of H. Lushington Esq., Judge 
of Ghazeepore, dated the 26th July 1866. 


J USTICES. 


y> ” 





Altaf Hossein (Plaintiff) Appellant. 
VETSUS 
Tasud-dook Hossein and others (Defendants) Respondents. 





Pleaders has Appellant.—Shah Assud Ali, Meer Ali Ahmed, 
Baboo Pearey Mohun Banoorjee and Pundit Ajoodhia Nath. 

Pleaders for Respondents.—Lalla Man Kai and Moonshee 
Hanooman Pershad. 


DEFAMATION OF CHARACTIER, ONUS PRO. 
BANDI. 


Held that, in cases of defamation onus of proving the truth of the statement 

_on at least of showing that he had reasonable ground for believing it to be true, and 

was actuated in making such statement not by malicious motives, but by an 
intelligent zeal for the public interest lies on the person making the statement. 








THE appeal must prevail. The ground on which the Judge’s 
decision proceeds, viz., that the plaintiff is bound to prove his 
own innocence (we use the Judge’s own language), and to show 
that the charges made against him cannot possibly be true, is 
quite erroneous, 
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The onus probundi, in a case like the present, clearly lies upon 
the defendants, who should be required to justify their state- 
ments by proving the truth of them, or by making it appear at 
least that they had reasonable grounds for believing them to be 
true, and were actuated in making them not by malicious motives 
but by an intelligent zeal for the public interests. 

The Lower Appellate Court having reversed the decision of the 
First Court, on grounds which are altogether unsound in principle, 
we deem it necessary to remand the case for a fresh decision and a 
suitable order as to the costs of this appeal to the Judge whose 
attention is drawn to Sec. 32, Act II. of 1855, in reference to 
his finding that the evidence of Bhikha, Padaruth, Leella Singh, 
Bhyroo and others is of no legal value. 

SS EDEN 
The 21st January, 1867. 
PRESENT : 


THe Hon’sLt Sir W. MORGAN, Kr, Curer Justice. 
a ” W. ROBERTS, Justice. 
Case No. 1924 or 1866. 


Special Appeal from the decision of C. R. Lindsay Esq., Judge of 
Moradabad, dated the 21st August 186 ie ge of 





Mahtab Singh and others (Plaintiffs) Appellants. 
; VETBUS 
Misree Lall and Mussumat Soondur (Defendants) Respondents. 





Pleaders for Appellants.—Meer Koorban Ali and Moulvie Umjud 
Ah. 


Pleaders for Respondents.—Lalla Sukhan Lall and Moonshee 
Juggun Pershad. 


€ 


JOINT MORTGAGE, REDEMPTION OF A PART, 
PROPORTIONATE PAYMENT. 


The equity of redemption in two Mouzahs (the mortgage being joint) was 
sold in satisfaction of a decree by a third party, and purchased partly by plaintiff 
and partly by the mortgagee himself,—Held on plaintiff's claim for redemption 
of the part of the mortgaged property purchased by him, that under such 
circumstances the whole burden of the mortgage debt could not be throwu 
on portion of the equity of redemption, and the plaintiff would be entitled to 
redeem the portion of the property purchased by him on payment not of the 
whole but such gate of the debt as is proportionate to the relative value 
of the mortgaged properties, 
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THE effect of the decree, which is appealed from, appears to us to 
be.to give the defendants more than their due; because it will 
enable them to obtain the whole principal sum advanced by 
Shib Lall the original mortgagce, while they retain possession of 
Ruhurva part of the property, which was mortgaged to secure 
repayment of that sum. Shib Lall the mortgagee, if he had 
continued merely a mortgagee, would have been bound, the 
mortgage debt being discharged, to restore to the mortgagor the 
property pledged to secure it. He could in no event retain the 
pledge and reccive the money for which the pledge had been 
given. 

At an involuntary sale (in execution of a decree against the 
mortgagor obtained by a third person) Shib Lall bought Ruhurva 
or rather the rights and interests of the mortgagor therein. 

Afterwards at similar sale the plaintiff became the purchaser 
of half of Hussunalipore (the remaining portion of the mortgaged 
property) or rather of the mortgagor’s rights and interests therein. 

What have been purchased by the plaintiff and by Shib Lall 
(under whom the defendants claim), are the mortgagor’s rights 
and interests in the property subject to the mortgage—-his equity 
of redemption. A mortgagee is entitled to say to each of several 
persons who may have succeeded to the mortgagor’s intcrest, that 
he shall not be entitled to redeem a part of the property on pay- 
ment of part of the debt, because the whole and every part 
of the land mortgaged is liable for the whole debt. But 
it does not follow from this, that a mortgagee who has acquired 
by purchase a part of the mortgagor's rights and interests, 
is entitled to throw the whole burden of the mortgage debt on 
the remaining portion of the equity of redemption in the hands 
of one who has purchased it at a sale in exccution of a decree 
against the mortgagor. Each has bought subject to a propor- 
tionate share of the burden and must discharge it. The plaintiff 
is therefore, we think, entitled to redeem Hussunalipore from the 
defendants on payment not of the whole 1,000 Rs. but of such 
portion of itas is proportionate to the relative value of the mort- 
gaged properties. The Principal Sudder Ameen al aus to have fix- 
ed the sum. We think, the case should be remanded to the Judge 
that he should determine this amount and decree accordingly. 

The costs of this appeal will also be disposed of by the Judge: 
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The 28rd January, 1867. 
PRESENT : ‘ 
THE Hon’sLE Siz W. MORGAN, Kr, Cuter Justice. 
5 si W. ROBERTS, Justice. 
Case No. 135 or 1866. 


Regular Appeal from the decision of G. D. Turnbull Esq. 
Judge of Meerut, dated the 13th December 1865. 


ASLAN ORTD ETN 


Rao Purtab Singh (Plaintiff) Appellant: 
VETSUS 
Koonwer Khooshial Singh and others (Defendants) Respondents. 
Pleaders for Appellant.——Lalla Man Rai, Moulvie Furreed-ood- 
deen Ahmed, Moulvic Sumec-ool-lah Khan and Moonshee 
Hanooman Pershad. 
Pleaders for Respondents.—Moulvie Mahomed Hyder Hoossein, 
Pundit Bishumbher Nath, Shah Assud Ali and Moulvie Abdool 
Suttar. : 








WILL, CONSTRUCTION OF, WIDOW, DAUGH.- 
TER, RIGHT OF, DAUGHTER'S HUSBAND'S 


RIGHT. 


Held on the construction of the will that the testator did not give his 
widow a full proprietary right which she could transmit to her daughter so 
as to entitle the latter's husband to succeed to the estate on her 
dying childless, 


THaT the inheritance claimed by the plaintiff is in the nature 
of a Raj not divisible and passing according to the family cus- 
tom and usage in a particular line of descent appears not to have 
been made an issue or a subject of dispute in this suit. In the 
case which was decided in 1859, the opinion of the Court was ex- 

ressed to this effect. Until the time of Golab Singh’s death at 
east, the property passed from father to son (the eldest son) and 
it was on Golab Singh’s death without male issue that a dispute 
arose. The will which he made a few days before his death 1s referred 
to by the plaintiff; and is also witnessed by him. Whatever may 
be the precise limits of the family custom which directs the mode 
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in which the property shall pass from one member to another, the 
plaintiff at any rate does not apparently dispute that in certain 
events the power of disposition by will may be exercised. It may, 
we think, be assumed in this suit that Golab Singh had some 
power of declaring by whom the property should be enjoyed after 
his death. The will which he made a few days before his death 
(and in the short interval which intervened between the decision of 
the Sudder Court in 1859 against Oomrao Singh and his own 
death) confers on his widow an interest in the property. In the 
decision of the Zillah Judge, Golab Singh is regarded as having 
the sole and exclusive property in the estate and full power of 
disposal. By his will (it is there said) his widow became the full 
owner, and on her death her daughter Bhoop Koonwer acquired by 
succession a right as ample as hers ; which by the daughter's death 
(childless) has passed to her husband the defendant. If Golab 
Singh’s right to make a will is conceded, it appears to us that the 
effect of the document executed by him has been misapprehended 
by the Judge. Golab Singh is regarded by the Court below as 
an absolute owner, who has ae ae on his widow a right as 
ample as he himself possessed. His intention must be collected 
from the will itself and from every part of that document. He 
was a Hindoo dying without male issuc, and he by this will au- 
thorizes his widow to adopt a son and to place him on the Musnud 
of the Talooqua Koocheysur, retaining for herself the manage- 
ment of the estate in the evente therein mentioned. The will 
which contains this authority commences with a recital that he 
had no male issue to occupy his place according to the family 
custom. The 2nd para of the will contains, it 1s true, a dis- 
position of the property in large terms in favor of his widow. We 
consider that we give full effect to its terms, when we hold that 
the interest conferred on her cannot with a due regard to the 
whole of the will be held to be of that absolute kind which the 
Judge conceives itto be. It was not, we think, the testator’s real 
intention to give her the property absolutely, placing it wholly 
at her disposal. The authority to adopt and its terms appear to 
us to negative any such intention. No adoption was in fact made 
by her. In default of exercising this power the estate was held 
by her during her life. Her interest therein may in some respects 
have exceeded and been meant by the testator to exceed that 
qualified interest possessed by a Hindoo widow in her husband’s 
property. If we regard the position of the family, at the time of 
Golab Singh’s death, we find that the litigation between Oomrao 
and himself had just ended in the dismissal of Oomrao’s suit. The 
testator meant in all probability to protect his widow against 
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vexatious’ interference on the part of other relatives claimants, 
by conferring on her powers larger than those ordinarily possessed 
by Hindoo widows. This may account for the powers of manage- 
ment and control which are given. But the will does not in 
our opinion give the widow a full proprietary right which she 
could transmit to her daughter. We cannot therefore agree in 
the Judge’s conclusion that the latter acquired the sole and exclu- 
sive property, or that, she dying childless, her husband is entitled 
as her sole heir. 

The case has been determined in the Lower Court upon the 
8th of the issues which is thus stated in the judgment, 
“whether on the death of Ranee Bhoop Koonwer the” 
“estate came to her husband Khooshial Singh or to the plaintiff” 
“as the nearest surviving male heir of the common ancestor.” 
It appears to be assumed in the judgment that Golab Singh 
possessed and by his will exercised the right to give his Widow 
the property absolutely. In remanding the case, as we must do 
(the evidence not enabling us now to decide all the material 
issues) we think, it should be more fully ascertained what is the 
family usage which governs the transmission of the property. In 
the previous litigation by which Oomrao Singh’s illegitimacy was 
declared, the Court, as we have noticed, expressed an opinion that the 
estate of Koocheysur 1s subject, not tothe ordinary Hindoo law of 
inheritance, but to a special custom of inheritance, the rule of 
primogeniture governing it. It has not been expressly found 
what rule applies in the case which has now occurred viz., the 
failure of the direct line from Rao Ramdhun Singh. If Rao 
Chutar Singh were the common ancestor who acquired the estate, 
is his second son Rao Mungnee Ram and are his descendants ex- 
cluded from the inheritance? If the special custom is inapplicable, 
may they claim under the Hindoo law of inheritance? Whether 
the plaintiff Pertab is himself the heir, (supposing the inheritaince 
to goin this line) 1s also disputed. 

If the plaintiff shall be found to be entitled, it must also be 
made the subject of an issue, what is now included in the family 
inheritance. The defendant alleges that from his own funds and 
other sources additions have been made thereto. The nature of 
these additions should be ascertained, anda decree given to the 
plaintiff only in respect of the family estate. 


atte ener We we rte be 
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The 23rd January, 1867. 
PRESENT : 
THE Hon’ste Sir W. MORGAN, Kt, Carer Justice. 
rs ” W. ROBERTS, Justice. 
CasE No. 1788 or 1866. 


Special Appeal fron the decision of Hussun Ruzza Khan Prin- 
cipal Sudder Ameen of Jounpore, dated the 13th September 
1866. 





Naipal Singh and others (Plaintiffs) Appellants. 
VETSUS 
Ram Narain (Defendant) Respondent. 
Moulvie Mahomed Basit Ali. 


Pleaders for Respondent.—Baboo Pearey Mohun and Moulvie 
Ameer-ool-lah. 








Pleader for Appellants. 


| semmmneetiitnaathdnaninnmarseannas 


RES-JUDICATA, RIGHT OF OCCUPANCY, COM- 
PUTATION OF 12 YEARS, SEER LAND. 


Held that, a former suit which decided the question of feud aianinent of 
the Jaud by defendant a ryot, does not bar the present suit which is brought 
on the allegation that the Jand being seer land, the defendant the 
occupant has no right of occupancy and should consequently be ejected. 
Held further that in computing the period of twelve years holding which 
creates a right of oecupancy all such time during which the land was 
subject to litigation should be excluded. 


cael 





THE decision of Septr. 1860 has, we think, received undue 
weight from the Principal Sudder Ameen. That decision was in 
a suit by Ram Narain, the present defendant, a ryot; against the 
now plaintiff to recover back his holding from which he had been 
dispossessed. The Court then found that he had never relinquished 
his holding as the then defendant had alleged. The decision 
does not lead to any clear inference as to the matter now in dis- 
pute having been considered and determined. The question now 
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in dispute is whether, as the plaintiff says, the land sued for, 
viz, 22 beegahs and upwards, being a larger quantity of land 
than that which was the subject of the former suit, is the 
seer land, formerly belonging to Pirthy Singh the defendant’s 
father, which the plaintiffs had purchased, and from which they 
say they are entitled to eject the defendant, or whether, as the 
defendant insists, the land has been cultivated and held by him 
for twelve years as ryot land and therefore that he has a right of 
occupancy. The case must be remanded and sent back to thePrinci- 
pal Sudder Ameen for a newtrial of this question. Ifthe land is 
the plaintiffs’ seer land, which the defendant has held under the 
circumstances contemplated in the latter part of the 6th Section of 
Act X. of 1859, no right of occupancy can arise from a twelve years 
occupation. If the land is not seer land, the question may arise 
whether the defendant has occupied in such a way and for such 
a term as is contemplated in the early part of Section 6. Without 
finally determining what the nature of the occupancy, thus con- 
templated, may be, we will now lay down for the Princ pal Sudder 
Ameen’s guidance this rule, that is to say, that if he shall find 
the defendant’s sai asnell to have been not a peaceable one, but a 
matter of dispute and contention and the subject of litigation in the 
Courts, then he should exclude in computing the twelve years 
the period during which such contest and litigation occurred. 
We are aware that the law contains no express authority for 
exempting any such period but it seems consistent with the terms 
of the law, to hold that the occupation which gives a right should 
be one admitted and consented to by the landlord. Without 
finally binding down the Court to this construction, we now direct 
the Principal Sudder Ameen to follow this rule, if it becoms ne- 
cessary in the present case to determine the defendant's right 
of occupancy. This case will be remanded accordingly : costs 
may be disposed of by the Principal Sudder Ameen. 
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The 23rd January, 1867. 
: "PRESENT : 
es eee as PRN * Justices 
CasE No. 2081 or 1866. 


Special Appeal from the decision of Rai Kanjee Sahai Princi- 
pal Sudder Ameen of Ghazeepore, dated the 26th September 
6. 





Dowlut Rai and others (Defendants) Appellants. 
VETSUS 
Gya Missr (Plaintiff) Respondent. 





Pleaders for Appellanis,—Pundit Bishumbher Nath and Meer 
Ali Ahmed. 


Pleadere for Respondent.—Moulvie Furreed-ood-deen Ahmed 
and Moonshee Sookh Ram. 


TO 


CULTIVATOR, EJECTMENT OF, SUIT FOR 
rps TENANCE OF POSSESSION, JURISDIC- 
TION. 


Held that a snit by a cultivator for maintenance of possession in his 
holding from which he was not actually ejected, by cancelment. of the order 
of Revenue Court, under Sect. 25. Act X. of 1859, was cognizable in the 
Civil Court, not being one of the description defined in Clause 6, Sect. 23, 
Act X. of 3859. 





THIS is asuit by a tenant, who has not been ejected by the 
landlord, to be protected from ejectment and maintained in posses- 
sion by the cancelment of an order passed under Section 25, Act 
X. of 1859, for his eyectment. Such a suit is not cognizable under 
Clause 6, Section 23, Act X. of 1859, and is therefore cognizable 
in the Ordinary Civil Courts. We disallow the objection taken by 
the appellants here, and dismiss the appeal with costs and intorest 
at 6 per cent. 
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The 24th January, 1867. 
PRESENT: 
THe Hon’sLte Sin W. MORGAN, Kr., Carer JUSTICE. 
W. ROBERTS, Jusrics. 
CasE No. 138 0F 1866. 


Regular Appeal from the decision of Mahomed Abdool-lah Khan 
Principal Sudder Ameen of Cawnpore, dated the 11th June 1866. 


3d 9 





Mirza Ali Hoossein alias Buday Mirza (Defendant) Appellant. 
Versus 


Mirza Ali Hoossein alias Chotey Mirza (Plaintiff) Respondent. 





Pleaders for Appellant.—Moulvic Mahomed Hyder Hossein, 
Pundit Ajoodhia Nath and Shah Assud Ahi. 


Pleaders for Respondent.—Lalla Man Rai, Moulvie Mehndee 
Hassun and Moulvie Samee-ool-lah Khan. 





In effecting a partition, account must be taken of any jpoint property in 
possession of any sharer ; aud before trausfer of share, ovidlon should be 
made for the protection of other sharers from du undue liability on account 
of debts 





THERE is no dispute whatsoever between the plaintiff 
defendant (the appellant here) and the ieee acer" ns 
family as to their respective shares in the property which is to be 
divided, and there is scarcely any difference between them as to 
what the property consists of,and to what debts and liabilities it 
Morne vartition deed of July 1865 

The partition deed of July ascertains both the 
the hiopers to be divided, and the debts. The pro aria ond 
able and immoveable. The latter is situated shindy at Cawnpare 
but some part of it, house and land, is at Lucknow. The eee 
of debts is fixed: and the proportion, in which each sharer is to 
undertake their payment. Some debts are secured by mortgage, 
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some not. The defendant Mirza Ali Hoossein has contracted a 
large portion of them in his own name, although on account of the 
family: asto these he is by the contract liable to the creditors, 
although the latter may also have rights against the other sharers 
(in respect of the property charged which may fall to the share of 
each) and otherwise. The land in Cawnpore now stands in the 
abovementioned defendant’s name in the collectorate record. The 
property at Lucknow is, we are satisfied upon the evidence, cither 
in the possession of the plaintiff or under his control ; his son-in- 
law Mahomed Sadik being in the actual possession and manage- 
ment, and Ashruf-oon-nissa Khanum having merely some ap- 
parent occupation or enjoyment of it. ‘ 

The deed of partition being sufficiently clear as it was originally 
framed, Aifficultics and obstacles have arisen in carrying into effect 
its provi ions. First, in consequence, it 1s admitted, not of any 
change of intention on the part of the persons cxccuting it, but 
of some objections made by the Registrar of deeds, the Lucknow 
property was struck out from the Schedule. 

Again the defendant conceived that by the terms of the deed 
the plaintiff was not entitled to obtain his share of the property, 
and to have the immoveable property at Cawnpore transferred 
to his own name, until some provision was made for the duc 
performance of all the provisions of the deed. Not only was the 
plaintiff (and the other sharers) bound to take on himself his pro- 
portion of the debts, but he was also, (as they all were,) bound 
to give (each to the others,) some security and indemnity against 
the claim of the creditors to the extent, to which each under- 
took to discharge them. The principal defendant being liable 
expressly under the contract was specially cntitled to protection. 
Further the plaintiff, seeking for his full share on partition, retain- 
ed in his possession or under his contral the Lucknow property. 

The present suit 18 brought by the plaintiff for his share, and 
the Principal Sudder Ameen has given the plaintiff a decree, 
provision being made for ascertaining in accordance with special 
provisions in the deed particulars of the moveable property. 

We concur withthe Principal Sudder Ameen in thinking that 
the suit could not properly be dismissed; and that upon the 
evidence neither party is wholly free from blame in respect of 
the non-performance of the stipulations in the partition deed. 
But we think the Principal Sudder Ameen wrongly held that the 
plaintiff was entitled to a decree absolutely for his share of the 
moveable property and of the immoveable property at Cawnpore, 
while he retained the Lucknow property. We further think 
that the decree should not have been made (adverting to the terms 


la 
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of the deed) without some provision protecting the principal de- 
fendant from an undue share of liability to the creditors, and pro- 
viding that all the sharers should secure cach other. 

The right of the plaintiff and of the several other persons inter- 
ested is to obtain a partition, and this in accordance with the deed. 

The property to be divided so far as it remains to be ascer- 
tained (that is as to the moveable property held by each sharer) 
must be ascertained by an Ameen. The plaintiff seeking for his 
share must bring into account the Lucknow property. In like 
manner any other sharer holding any joint property must bring 
it into account. The partition and division may then be made. 
But before any transfer of the share of the plaintiff is made to 
him, or any transfer of the shares to the other sharers, security 
must be given by each to protect and indemnify the prin- 
cipal defendant, and all the other defendants from all liability 
in respect of such portion of the debts, as the person giving 
security undertakes himself to discharge. Such security, if 
the parties can not agree respecting it, may be settled by the 
Court. The order now made by us isin its nature interlocutory, 
except in so for as we modify thedecree. The case will be return- 
ed to the Principal Sudder Ameen, and when the necessary 
enquiries have been made and the arrangements for partition 
concluded under his direction, a final decision may be pronounced 
by the Lower Court. The costs will be disposed of by the Court 
below, when it makes such decree, 
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The 24th January, 1867. 
PRESENT: 
THe Hon’stz Sir W. MORGAN, Kr, Cuier Justice. 
W. ROBERTS, Justice. 
CasE No. 153 or 1866. 


3 ») 


Regular Appeal from the decision of Khoorsheid Ali Khan 
Principal Sudder Ameen of Allahabad, dated the 22nd August 


1866. 


Rai Manick Chund (Plaintiff) Appellant. 


VETSUS 


Rai Bishaishur Bukhsh Singh, and others (Defendants) 
Respondents. 


rnementene, cncemercanemarase, 


Pleaders for Appellant.—Moonshee Hanooman Pershad and 
Moulvie Furreed-ood-deen Ahmed. 


Pleaders for Respondents.—Lalla Man Rai, Lalla Lalita Pershad, 
Meer Ali Ahmed and 'T. Conlan. 


LEASE, WAJIB-OOL-URZ, PRE-EMPTION. 


Held that the provision in a Wajtb-ool-urz seciuing right of pre-emption to the 
sharers in cases of sale or mortgage was not applicable to transfer by leases which 
was not Such an alienation as contemplated by the terms of the Wajib-ool-urz viz., 


alienation or transfer of proprietary right. 





‘ 


iy 
Tue plaintiff appellant sued to assert a right of pre-emption 
and his suit has been dismissed by the Principal Sudder Asheen, 
because his evidence failed to satisfy the Principal Sudder Ameen 
that he had complied in due time with the requisites which have 
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been decided to belong to the assertion of this right. The right 
is claimed under a clause in the Wajib-ool-urz which is to the 
effect that if any sharer wishes to transfer his share by sale 
or mortgage or in any other way, he should effect the same in 
favor of his co-sharers &c. 

We need not enter into the matters which have been raised 
here as to the circumstances of the alleged execution of the lease 
by Pirthee Singh, nor is it necessary in our view of the case 
to consider the validity of the grounds, on which the Principal 
Sudder Ameen has dismissed this suit. Assuming the lease for 
twenty years to have been made it appears tousnot to be a 
transfer within the terms of the clause in the Wajib-ool-urz, 
and, therefore, not to be such an alienation as entitles the plaintiff 
to claim any right by pre-emption. 

There has been neither sale nor mortgage in the present case, 
but a lease only for a term of twenty years under which an annual 
rent of Rs. 600 is made payable. The clause of the adminis- 
tration paper isnot we think a direction against such a transaction 
or intended to prevent a sharer from making a lease of his 
property. Ifa lease of twenty years 1s within the prohibition, 
a lease for any period however short would equally be prohi- 
bited. 

The language of the clause leads to the supposition that the 
meaning was to give the right of pre-emption, only when some- 
thing in the nature of an alienation or transfer of proprietary 
right was intended and not merely on every occasion, when a 
sharer might make a lease of his property. 

On this ground we aflirm the decree of dismissal, with costs 
(two set of costs) and interest at 6 per cent. 
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The 24th January, 1867. 
PRESENT: 


THE Hon’sate W. EDWARDS, 
2 ” Cc. A. TURNER, \ Justices. 


Case No. 170 or 1866. 


Regular Appeal from the decision of H. B. Henderson Eszq., 
Judge of Benares, dated the 28th June 1866. 


Gobind Dass, Mooneeb and Gomashia of the firm of Baboo 
Devokee Nundun Pershad and Jadoo Nundun Pershad 
(Plaintiff) Appellant. 


VETSEUS 
* 


Jaykishen Dass and Balkishen Dass (Defendants No. 1 and 2,) 
aud Narain Dass (No. 3,) (Defendants) Respondents. 





Pleaders for Appellant.—Lalla Man Rai, Lalla Jwala Pershad, 


Moonshee Hanooman Pershad and Moonshee Sookh Rai. 


Pleaders for Respondents.—Moulvie Mahomed Hyder Hossein, 
Moulvie Furreed-ood-deen Ahmed and Mvuonshee Madho Lall. 


PROPER PARTIES TO SUIT, MINORS, GUAR- 
DIAN (ad lifem). 


Held that the Lower Court having to decide the right of minors should have 
made them parties appointing a guaidian ud litem to represent them, and in deciding 
the validity of the sale deed should endeavour to find whether the money paid to 
ratisfy the decree was paid out of the money of or on behalf of the minors. 
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THs particulars of the case are as follow :— 

Swarut Ram and others executed a decree of the Ghazeepore 
Court by certificate under Sec. 285, Act VIII. of 1859. in the 
Benares Judge’s Court, against defendants No. 1 and 2, and in 
execution got the houses in suit attached and advertized for sale. 
The said defendants No. 1 and 2, in order to pay off the decree 
and other debts, sold the houses in dispute by a sale deed, 
dated Ist Decr. 1864, for Rs. 10,000, to the firm of which the 
present plaintiffis Mooneeb. Part of the consideration money 
vrz., Rs. 5,800, was deposited in Court in satisfaction of the said 
decree, and Rs. 3,138-12, were deducted in payment of certain 
balance due to the firm, the remainder viz., Rs. 1,061,-4, 
was on the same date paid to defendants vendors. 

Narain Dass defendant No. 3, and his brother Ram Ruttun 
Dass, instituted two suits against the defendants No. 1 and 2, 
the suit of the former being for Rs. 6,647-5, and that of the 
latter for 3,270-8, and a few days after applied for attachment. 

This application was under Sec. 80, of Act VIII. of 
1859, and the plaintiff appearing as intervenor was made 
co-defendant under Sec. 73 of the Actin both the aforesaid 
suits. But afterwards, on the disposal of Narain Dass’s suit, the 
present plaintiff appearing as intervenor, was struck out of 
the suit, and his objection was transferred for disposal to the 
Miscellaneous side of the Court which disallowed the objection 
on 9th March 1866, and referred him to a regular suit. 

The plaintiff as Gomashta of the firm now sues on behalf of 
the firm to recover possession of and to establish right to the houses 
sold to him (as the deed recites), also to cancel the order passed 
in the Miscellaneous Department, dated 9th March 1866. He 
has inpleaded both the vendors and Narain Dass. 

The plaint (which has been verified by the said Gomashta), 
avers that the houses were sold to and purchased by the firm of 
which the plaintiff is a Gomashtu. 

Among the several objections raised by the defendant No. 3, 
the following are the most important as they form the basis 
of the Judge’s decision, viz., that the firm was not the purchaser 
of the houses as stated in the plaint; that the sale was a collusive 
transaction between the Mooneeb and defendants No. 1 and 2, and 
that the Gomashta was not competent to sue on behalf of the 
firm inasmuch as hitherto all suits had been conducted in the 
name of the firm itself. 

The Judge dismissed the suit, holding that Gobind Dass the 
Gomashta was not competent to sue on behalf of the firm, he being 
not a recognized agent of the firm under Sec. 17, Act VIII. 
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of 1859. Both the owners of the firm are residents of Benares 
and within the jurisdiction of the Court. 

He further observed that the firm has no cause of action against 
the defendants as is evident from the deed itself 

In regular apppeal it was pleaded that the plaintiff is competent 
to sue in the capacity of Agent or Mooneeb of the firm. Sections 
16 and 25, of Act VIII. of 1859 are not applicable; and that the 
Judge has misconstrued the deed. 


JUDGMENT. 


We remand this case in order that the members of the firm 
whom the present plaintiff represents may be made partics. 

The Lower Court having to decide on rights alleged by the plain- 
tiff to belong to the minor and his brother, for whom he stated that 
he acted as a trustee, ought not to have passed its decision without 
making those persons parties, appointing a guardian ad litem to 
represent the minor. 

In deciding on the issue as to the validity of the sale, the Court 
should endeavour to ascertain whether the money paid in satisfac- 
tion of the decrec against defendants, No. 1 and 2, was or was not 
paid by Gobind Dass out of the monies of or on behalf of the 
minor or whose were the monics by which the decree was satisfied. 

Inasmuch as the remand and retrial has become necessary by 
the neglect of the plaintitfto bring the proper parties before the 
Court we direct that the costs of this appeal be borne by the 
appellant in any event, 
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The 24th January, 1867. 


PRESENT : 
THe Hon’sue A. ROSS, 
n ,  F. B. PHARSON, \ Justices. 


Casr No. 18435 oF 1866. 


Special Appeal from the decision of G. H. M. Ricketis Esq, 
Officiating Judge of Allahabad, dated the 26th June 1866. 


Thakoor Pershad (Defendant) Appellant. 
VETBUS 
Kalika Pershad and others (Plaintiffs) Respondents. 








Pleaders for Appellant—Moulvie Furreed-ood-deen Ahmed, 
Lalla Jwala Pershad and Mvoonshee Sookh Ram. 


Pleaders for Respondents.—Moonshee Hanoman Pershad, Lalla 
Jokhoo Lall and Moulvie Mahomed Hyder Hoossein. 





SPLITTING OF CLAIM, PREVIOUS DECISION, 
RES-J UDICATA. 


Held that the judgment of the ‘Lucknow’ Civil Court in a former suit 
for property situate within the jurisdiction of that Court was no bar to 
the present suit, in respect to property situate at Allababad, There was 
no splitting of the claim inasmuch as the former suit was for the entire 
property situate in ‘ Luckuow’ and ‘ Allahabad.’ 





mevrenacnaa 


THE grounds of appeal can not be sustained. There could not, 
under the circumstances under which the former suit was tried 
in the Lucknow Civil Court, be legally any adjudication in respect 
of the property situated in Zillah Allahabad, and it is clearly 
shown that the decree passed by the Lucknow Civil Court has never 
been and cannot be executed in respect of that property. There 
was however no splitting of the claim as far as the plaintiffs were 
concerned as they formerly sued for their share, in the entire 
estate situated in Lucknow, and Karah. The only defect in 
the procedure in that suit seems to have been the omission 
to obtain sanction for the disposal of the whole claim by the 
Lucknow Civil Court. The former suit and judgment are no 
bar in our opinion to the present suit, and we therefore dismiss 
the appeal with costs and interest at 6 per cent. 
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The 24th January, 1867. 
PRESENT : 


THE Hon’sLe A. ROSS, 
” 6 F. B. PEARSON, kg USTICES. 


Case No. 2034 oF 1866. 


Special Appeal from the decision of W. S. Paterson Esq., 
Judge of Agra, dated the 14th September 1866. 


Mrs. Elizabeth Wright (Plaintiff) Appellant. 
VEYSUS 
Seeta Ram (Defendant) Respondent. 





Pleaders for Appellant.—Moulvie Mahomed Hyder Hossein 
and Moulvie Mehndee Hassun. 


Pleaders for Respondent.—Lalla Sukhan Lall and T. Conlan. 





ATTACHMENT, DAMAGES, LIABILITY, 
ADJUDICATION OF. 


Attachment of certain property by plaintiff in satisfaction of her decrea 
was found by the Court executing the decree to be wrongful, the attached 
property not belonging to judgment-debtor and plaintiff was adjudged 
to be liable to the owner for the loss sustained,—Leld on plaintiffs suit that 
the order adjudging the liability passed in the Miscellaneous Department wan 
ilegal and should be set aside. The question of the legal lability of several 
parties to the owner for the loss sustained can only be determined in suit 
brought by the owners for recovery of property or value thereof, and not 
iu the present suit in which they are not plaintiffs. 





THERE is some weight in the grounds of appeal. The Moon- 
siff could not legally in executing a decree in the Misccllaneous 
Department pass an order requiring the plaintiff appellant to pay 
Rs. 350 to the parties found by him to be the owners of the 
attached property, in consequence of that property which had 
been irregularly entrusted to her Karinda, not being forthcoming 
for the purpose of being restored to its owners. They were com- 
petent to sue any parties whom they deemed liable for the re- 
covery of that property or of its value, and the questions of their 
legal liability and of its real value could only be legally deter- 
mined in such a suit. The question as to whether the plaintiff 


1k 
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or her Karinda or the Ameen or others are the parties legally 
liable for the loss sustained by the owners of the property, ad- 
judged to have been wrongfully attached, is not one that can 
be properly raised or decided in this suit, in which those owners 
are not the plaintiffs. The plaintiff appellant is entitled to 
have so much of the Moonsiff’s order as requires her to pay 
Rs. 350 to those owners annulled as illegal, and to have any ru- 
ling made by the Lower Courts as to her liability for that sum set 
aside as not coming within the scope of this suit. The decisions of 
the Lower Courts are therefore modified and amended in accor- 
dance with the foregoing remarks, and the costs of this appeal with 
interest at 6 per cent., are adjudged to the appellant. 


Lhe 24th January, 1867. 
PRESENT: 
THE Hon’sLe Sin W. MORGAN, Kt., CHIEF JUSTICE. 
W. ROBERTS, JUSTICE. 
Cast No. 51 oF 1867. 


Special Appeal from the decision of Mahomed Wajee-ool-lah 
Khan Principal Sudder Ameen of Mynpoorie, dated the 28th 
Septenrber 1866. 


3 ”? 


Ce emenadl 


Shiam Lall (Defendant) Appellant. 
UTESUS 
Narain Dass (Plaintiff) Respondent. 


Pleaders for Appellant.—Lalla Man Rai, Lalla Jwala Pershad 
and Mvuonshee Sookh Ram. 


Pleader for Respondent.—Pundit Ishree Pershad. 








AUTHORITY OF A DEFENDANT TO BIND A CO. 
DEFENDANT. 


Hold that it was necessary for the Lower Appellate Court to determine 
whether “ Jay Kishen” a defendant in the suit had or had not authority to 
hind the appellant a co-defendant by the pledge he gave to abide by 
the rent-roll of a certain year in respect to the principal matter in issue. 
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THR case must be remanded, Jay Kishen had on_ behalf of 
the co-defendant Shiam Lall (whose general Mvokhtear and 
manager he was found by the Sudder Ameen to be) agreed to abide 
by a reference to the rent-roll of 1262 F. S., for the decision of 
the principal matter in issue. The Sudder Amcen gave the 
plaintiff a decree, and in appeal the defendant Shiam Lall 
objected that Jay Kishen, who was his Karuudah, but who was 
not acting for him in this suit (as he said), had not sufficient 
authority to bind him (Shiam Lall) by giving any such pledge on 
his behalf. We can not in special appeal enter into any question 
respecting the sufficiency of Jay Kishen’s authority to bind his 
co-defendant as he has professed to do. There were ample 
materials before the Principal Sudder Amecn to enable him to 
come to a conclusion as to the extent of Jay Kishen’s authority. 
On the occasion of the postponement of the suit, Jay Kishen ap- 
pears to have acted on behalf of the co-defendant Shiam Mall ; 
and no objection on this was made by Shiam Lall or his Pleader 
to Jay Kishen’s authority. But unfortunately the Principal Sud- 
der Ameen having distinctly before him the objection of Shiam 
Lall, that Jay Kishen was not authorized, wholly omits to consider 
it. His neglect renders it necessary that we should remand the 
case to him. He will find whether Jay Kishen had or had not 
authority to bind the other defendant Shiam Lall by the pledge 
he gave. If he had not, the defendant can not of course be bound 
to abide simply by what may be contained in the rent-roll of 1262 
F, 8S. The Principal Sudder Ameen will dispose of the costs of 
this appeal. 
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The 25th January, 1867. 
PRESENT : 


THE Hon’ste W. EDWARDS, 
C. A. TURNER ky USTICES. 


Case No. 1991 or 1866. 


Special Appeal from the decision of Rai Sookhbasee Lall 
Principal Sudder Ameen of Saharunpore, dated the 3rd 
September 1866. 


39 Ped 





Dial Singh and others (Defendants) Appellants. 
VEPSUS 
Jawahir Singh and others (Plaintiffs) Respondents. 
Pleaders for Appellants —Lalla Hur Kishen Dass and Lalla 


Gokul Chund. 
Pleader for Respondents.—Baboo Pearey Mohun Banoorjee. 








AGREEMENT MADE AT SETTLEMENT MALI. 
KANA, PROPRIETARY RIGHT. 


Held on the construction of “ Ikrarnamah” and settlement “ Roobkaree” 
that it was binding on the plaintiffs only for the currency of settlement. In 
general engagements made at the time of settlement ought to be considered 
prima facie as intended to subsist only for the term of settlement. 





Tae Ikrarnamah executed at the time of settlement in 1246 
F. S. by defendants’ ancestors was in these terms. 
« Ags now the settlement of the entire village has been made” 
“with us and agreeably to the former decision, Umer Singh” 
“remains a half partner in the Mulgoozaree; I agree that I have ” 
“no claim to the profits which Umer Singh derived in 1245 ” 
«F_§,, neither to the profits which he derived in the khureef ” 
“harvest of this year, (1246 F.S.); and respecting the whole ” 
* Malikana of the present year, the profits which Umer Singh ” 
“has derived from the khureef harvest will satisfy that. That” 
“Umer Singh shall have no other claim to Malikana during the ” 
“ present year, but in 1247 F.S. I shall pay the sum of Rs, 27-12,” 
“the Malikana fixed by the Scttlement Officer, and shall” 


“ make no objection.” 


CIVIL COURT APPEALS. 109 


In the Roobkaree of settlement dated 2nd Feby. 1839, the 
Settlement Officer referring to the Zkrarnamah says ; “whereas” 
“the parties have executed this agreement and filed an engage- ” 
“ment agreeing to pay Rs. 365, on account of Government Reve- ” 
“ nue, and Rs. 27-12, as due to Umer Singh and others, the Zemin-” 
“dars of a 10 biswa share, Jfalikana at 15 per cent., on half the ” 
“ Government Revenue Rs, 3-12 on account of Road fund, and ”. 
“Rs. 18-4 as Luwmberdar’s fees and Rs. 20 Chowkeedar’s fees ” 
“ from 1246 F.S. to 1264 F. 8.” 

Reading these two documents together we are of opinion that 
the agreement therein referred to was only binding on the plain- 
tiffs responddnts for the currency of the settlement made in 1839. 

The facts of this case are not precisely similar to the precedent 
quoted in special appeal ; (No. 1091 of 1866,) otherwise we should 
have sent this case toa Full Bench, as we are of opinion that all 
engagements made at the time of settlement ought to be considered 

orimia facie as intended to subsist only during the continuance 
of the settlement; and that there should be very clear expression 
of the intention on the part of a proprietor to divest himself ab- 
solutely of his proprietary title, before the Courts should hold 
that by the acceptance of a specified sum as Hug malikana 
he has no title to prefer his proprietary claim, when a new settle- 
ment is about to be made. 

The settlement Regulation provides carefully for the pre- 
servation of the rights of parties, who being proprietors are ex- 
cluded from motives of policy or other temporary reasons from 
engaging for the payment of the Government Revenue. We 
therefore dismiss this appeal with costs, and interest at 6 per cent. 


See a et tee eT el ee Sag ee om 
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The 25th January, 1867. 


PRESENT : 
THE Hon’sir A. ROSS, 
HE HON USB PEARSON, JUSTICES 


Cast No. 2073 oF 1866. 


Special Appeal from the decision of M. B. Thornhill Esq., 
Judge of Saharunpore, dated the 4th October 1866. 


Shadee Ram and others (Plaintiffs) Appellants. 
versus 


Surma and others (Defendants) Respondents. 





Pleaders for Appellants—Moulvie Mehndee Hassun and Baboo 


Pearey Mohun Banoorjee. 


Pleader for Respondents.—Lalla Hur Kishen Dass. 





SALE, VENDOR'S TITLE. 


Held under the circumstances of the case, that the Lower Court’s decision 
failing to determine the proprictary title of the vendor in property sold and 
his competency to sell was defective. 


meme 





THE appeal must in our opinion prevail. The Lower Appel- 
late Court has omitted to determine the main point in question vic., 
whether the property sold to the plaintiffs belonged to the vendor 
who was competent to sell it. It may be that the vendor never 
had any right to the property or has lost his right, if he ever had 
one. But if such be not the case, and if the vendor could sell and 
sold the property to the plaintiffs, the latter’s claim should be 
decreed. The question of payment of the purchase money is 
conclusively settled by the vendor’s admission; for the vendor if 
competent toscll his property might give it without considera- 
tion, The plea of non-payment at least is not one which the 
parties in possession, (ifin possession without right), could urge. 
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The precedent relied on by the Judge does not seem to support 
his view, and has moreover been more or less superseded by the 
Full Bench decision mentioned in the second ground of special 
Appeal. The case is remanded for retrial and fresh decision 
in reference to the above remarks and a suitable order as to 
the costs of this appeal to the Lower Appellate Court. 


PPI TOT" 


The 28th January, 1867. 





PRESENT : 
THE Hon’ste W. EDWARDS, - 
” ” C. A. TURNER, y USTICES., 


Case No. 2016 or 1866. 


Special Appeal from the decision of H. B. Henderson Eszq., 
Judge of Benares, dated the 9th October 1866. 





Ram Tahul (Plaintiff) Appellant. 
versus 
Madho and others (Defendants) Respondents. 





Pleaders for Appellant—Moonshee Sookh Ram and Moonshce 
Madho Lall. 


Pleader for Respondents.—Moulvic Mahomed Basit Ali. 





CONJUGAL RIGHTS, DECREE, FORM OF, EXE- 
CUTION, SHC. 200, ACT VIII. OF 1859. 


Held that a decree for restitution of conjugal rights should be passed 
in the form, that the husband is entitled to conjugal rights, that his wife 


do return to live with him and that her parents do uot interfere in apy manner 
to prevent her so doing. 





THIS suit is one of a peculiar nature, and it does not appear to 
have been expressly provided for by the Civil Procedure Code 
There is no doubt, that the Court has jurisdiction to make an order 
and the only question is as to the form in which the order should 
be made. After considering the precedents, we are of opinion that 
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a decree should be passed in the terms, suggested in the judgment 
of Mr. Justice Macpherson in the case of Chotun Bebee v. Ameen 
Chund* ; namely, that the husband is entitled to conjugal rights, 
that his wife do return to live with him, and that her parents do 
not interfere in any manner to prevent her so doing. 

We further order that the lady take back to her husband’s house 
whatever jewels she may either before or at the time of quitting 
it have removed from the house, but that the jewels be left in her 
possession. ‘The question as to whether she took away any jewels 
or not, and if so what, may be determined in the execution depart- 
ment, which will avoid the necessity of a new trial. We also are of 
opinion that in this case there should he no costs decreed to either 
party, unless any of the respondents fail to comply with the orders 
in the decree; in which case they shall be chargeable with all costs 
occasioned by their non-compliance. This decree will, if necessary, 
be enforced under Section 200 of the Civil Procedure Code. We 
may observe that this decision is, as we believe, in accordance with 
the opinion of the majority of the Court expressed on a reference 


of a similar question. 
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The 28th January, 1867. 


PRESENT : 
THe Hon’sts W. EDWARDS, - 
9 ; Cc. A. TURNER, kg USTICES. 


Cass No. 2017 or 1866. 


Special Appeal from the decision of M. B. Thornhill Esq., Judge 
of Saharunpore, dated the 6th September 1866. 





Ikram Ali Khan and others (Plaintiffs) Appcllants. 
versus 
Ludwa and others (Defendants) Respondents. 





Pleaders for Appellants—Lalla Bunwaree Lall and Mirz 
Mahomed Ali Beg. 


Pleaders for Respondents.—Baboo Peare 


y Mohun Banooriee and 
Moulvie Furreed-ood-deen Ahmed. Ores ant 


SETTLEMENT, PROPRIETARY RIGHTS, TEN. 
ANT’S RIGHT OF OCCUPANCY. 


Held on the construction ofthe settlement proceedin 
under that proceeding was to continue for the period of settlement 
longer, and that the respondents have acquired hereditary aT eT 
interest as cultivators in the land by the Zemindar’s acquiesiceuce jn tho 
action of the Settlement Officer. 


g that the arrangement 





THE Settlement Roobkaree of 1188 
terms, so far as they are material :— 

“Settlement &c., of resumed maafee villac , r 
“ Regulation IX. of 1833.” fee village according to 

“This village was formerly a maafee village, now accordi 
“the yeas es Muir a was resumed, 'T 
“pared in 1834; according to that the acreage w: Sg as ” 
« According to the report of the Sereshfedar the faces Maberved : 
“Bux is entered as maafeedar and in the kanoongoe’s books ” 
“ Kulloo is entered maafeedar : no application has been made bv ” 
“ Mahomed Bux as Zemindar: as the name of the Zemindar was nd “ 
“be entered by the maafeedar in the misl, the maafeedar may ” 


“have caused his own name to be entered as Zemindar, but in’ 

oe th. , ut 1 * 
the books filed by the kanoongoe the name of Kulloo is eee : 

“tered under the head of Zemindar, but in the khutteonee of 


IT 


F. S., is in the following 
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he English map was pre” 
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“the Deputy Collector, the cultivation is said to be hy Jojah not” 
“hereditary cultivators. Now these cultivators have made an”. 
« application stating that they have been in the village for a long ” 
“time and they pray that settlement may be made with them. ” 
« Today the misl was brought forward before Shureef Ali, Zeool- ” 
“Jah Khan and Mozzuffer Khan, Zemindars, residents of Monzah ” 
“Jolapore and Boodhoo mokuddum. Boodhoo mokuddum ” 
“ stated that three years ago this village was uninhabited, that ” 
“ ofas much as is now cultivated one-third was cultivated by the ” 
“ inhabitants of Dodhar and Ghouspore and one-third by the in- ” 
“habitants of Moostafabad and that the inhabitants of these two ” 
“ nlaces are of the Jojah caste and belong to the brethren of the ” 
“ mokuddwum, and one-third was cultivated by us : that we hold ” 
“in Moostafabad and that we cultivate in this village for the last ” 
“twenty years. In 1242 F. S., at the time of settlement of Moosta-” 
“ fabad chota and others the malgoozars of Moostafabad did not ” 
“ make us partners in the settlement, then we with the permission ” 
“ of the maafeedars settled in this village and cultivated all the” 
“Jands ourselves; the cultivation of the Dodhar and Moostafa- ” 
“ had people ceased. I redeemed a large extent of land from” 
« Jungle and cultivated 1t. Since three years from the time when ” 
“the maafeedars made this arrangement with us, we paid Rs, ” 
« §-4,t0 Shureef Ali Zeool-lah and others, Zemindars, as hug ” 
«“malikana. Previous to that period when the maafeedurs” 
« managed the estate themselves they uscd to receive saliana” 
“ (oneseerin the maund). Shureef Ali Zeool-lah and Mozzuffer Khan” 
« admitted the statements of Boodhoo to be correct ; in the khu-” 
“ toonee it has been entered that the maafeedars made the arrange-” 
« ment of this village for six years for Rs. 750. In the puttah” 
“fled by Boodhoo the rent is entered as Rs. 200. Boodhoo’s ” 
“statement is that the maafeedars having taken the sum of” 
« Bs 750 and adding the intcrest to it made up the sum of” 
« Rs, 1,200, mentioned in the puttah. It appears from these” 
«“ facts that neither Ushruf Ali and others residents of *Jolapore ” 
“who used to receive hug malikuna nor the maafeedars” 
“ spent anything or took pains to bring the village into {cultiva- ” 
“tion. There is now no waste. It is therefore proper that the” 
“gottlement be made with the cultivators through their” 
«“ mokuddum agreeably to Clause I. Section X. Regulation VII. ” 
“ of 1822. The law permits the settlement to be made with them, ” 
; “but malikana at the rate of 5 per cent., (as in the case of” 
« Jolapore was allowed to the Zemindars of those villages) ” 
« shall be incorporated in the Government Revenue and paid to” 


“the ZGemindars,” 
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We are of opinion that this arrangement was to continue for 
the period of settlement and no longer : but that the respondents 
here acquired a hereditary and transferable interest as culti- 
vators in the land. They have acquired it by the acquiescence of 
the Zemindar in the action of the Settlement Officer, under the 
clause above quoted. We hold them to be what in fact they 
are declared to be in the Settlement Officer’s roobkaree “tenants 
having a right of occupancy.” Bs 

Under this view the Settlement Officer was at liberty to scttle 
the estate direct with the reprcsentatives of the original pro- 
prietors. 

We therefore reverse the decision of the Lower Court, and 
decree this appeal with costs and intcrest at 6 per cent. 


en 


The 29th January, 1867. 
PRESENT : 
THE Hon’sue A. ROSS, ; 
. 4 EB. PEARSON, kg USTICES. 
Casg No. 1890 or 1866. 


Special Appeal from the decision of Rai Hait Lall Additional 
Principal Sudder Ameen of Moradabad, dated the 19th Septem- 
ber 1866. 





Hur Sookha (Defendant) Appellant. 
VErsUs 
Poorun (Plaintiff) Respondent. 





Pleader for Appellant.—Baboo Mirton Joy Mookerjee. 
Pleaders for Respondent.—Moulvie Mahomed Hyder Hosscin 
and Meer Zahovr Hossein. 


CONJUGAL RIGHTS, DECREE 


Held that asuit by a husband to recover possession of the person of hig 
wife will lie. 





THE frame of the suit, though not unusual, may have been 
irregular, but the suit may be regarded as equivalent toa suit 
for the restitution of conjugal rights, and the decree of the Lower 
Appellate Court may be modified so as to be an order, that the 
wife return to her husband and live with him; such order will 
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be more easily susceptible of execution under Seetion 260 of 
the Procedure Code than the decree appealed. 

As the modification made by us of that decree is rather formal 
than substantial, wedo not think it proper to adjudge to the 
appellant the costs of this appeal. 


Ftd 


The 20th January, 1867. 
PRESENT : 


THE Hon’sLe W. EDWARDS, ) J 
» » ©. A, TURNER, jf USTICES. 


CasE No. 2096 or 1866. 


Special Appeal from the decision of Rai Debee Dyal Principal 
Sudder Ameen of Bustee, dated the 27th September 1866. 





Syud Mahomed Salamut Hossein. (Plaintiff) Appellant. 
versus 
Mussumat Sookh Dayce and others (Defendants) Respondents. 





Pleaders for Appellant—Moulvie Mehndee Hassun and Baboo 
Pearey Mohun Banoorjce. 
Pleaders for Respondents—Lalla Man Rai and Moonshee 


Hanooman Pershad. 


MORTGAGEE, CONFISCATION. 


A mortgagee’s rights being confiscated by Government for rebellion were 
given to defendants,—Held on plaintiff's claim for redemption, that the 
defendants must account for excess of profits over interest in the years when 
they were In possession. 








MuxKHpoom Bux was mortgagee in possession. He became a 
rebel. His property was confiscated, and his rights as mortgagee 
in the estate, sought to be fedeemed, were given to respondents. 
The respondents then became mortgagees enjoying both the rights 
and liabilities of the mortgagee. We are of opinion that the decision 
of the Principal Sudder Ameen should be reversed, and the case 
remanded for re-decision. The respondents must account for the 
excess of profits over interest in the years when they were in 
possession. 

The plaintiff has relieved Government from all claim for those 
years during which the Government was in possession. 

In disposing of the case the Lower Appellate Court will provide 
for the costs of this appeal. 


* 
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The 29th January, 1867. © 


PRESENT : 
* Poe Hon’sis Siz W. MORGAN, Kr, Carer Justice. 
‘3 iy W. ROBERTS, Justice. 


Case No. 36 or 1867. 


Special Appeal from the decision of H. B. Henderson Esq. 
Judge of Benares, dated the 9th September 1866. 





Sheikh Toolun (Defendant) Appellant. 
versus 


Ooman Shunker Agent of Maharajah of Benares (Plaintiff) 
Respondent. 





Pleaders for Appellant—Moulvic Mahomed Hyder Hossein, 
Moonshee Sookh Ram and Lalla Lalita Pershad. 


Pleaders for Respondent.—Lalla Man Rai, Meer Ali Ahmed and 
Moulvie Abdool Suttar. 


AEDST AEA EE SORE ONT 


RENT FRVE HOLDING, RESUMPTION, MORT- 
GAGEHE, SEC. XXVIII, ACT X. OF 1859. 


Where a mortgagee of a ‘Maafee’ land was no party to resumption proceed- 
ings under Act X. of 1859, Sec. 28, and the land was resumed with the 
mortgagor's consent,—Held that the mortgagee or trausferree from him 
iv entitled to question the bona fide character of the resumption proceedings. 





THIS suit is brought on the Maharajah’s behalf against the 
defendant Sheikh Toolun who is the special appellant. It is 
stated in thé judgment of the Lower Appellate Court to be a suit to 
establish the plaintiff’s proprietary title in 25 beegahe of land, and 
to establish and restore the right of the former ryot of the land, 
one Bhageeruthee, by cancelling the sale of his right, which took 
place on the 14th March 1866, in execution of a decree. 

Bhageeruthee formerly held the land rent free and was_ re- 
corded as madfeedar. He mortgaged 14 beegahs of the land in 
1834 and 1846. The mortgagees Gopal and others sued the 


mere in May 1861 for the mortgage debt and obtained a 
ecree. 


* 
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It is here admitted on the plaintiff’s behalf that the decree 
so obtained was not merely a decree for the debt. It also recog- 
nized and declared the pledge created on the land by the mort- 
gage. This decree was sold to the defendant, and in execution of 
it the rights of the mortgagor were put up for sale and were 
bought by the defendant himself. : 

The plaintiff contends that Bhageeruthee’s rights were merely 
those of a ryot with a right of occupancy, that they could not be 
transferred by sale without the Zemindar’s consent and this 
whether the sale was a voluntary one or involuntary, as in the 
present case of a sale in execution of decree. Bhageeruthee’s 
maafee tenure had been the subject of procecdings in Feby. 
1861 on the part of the Maharajah ; application having been then 
made on his behalf to the Collector under Sec. 28, Act X. of 1859. 

These Collectorate proceedings were not opposed by Bhagee- 
ruthee; and the present defendant was not a party tothem. It is 
not clear whether the procedure under the above section admits 
of a person in his position being made a party. But inasmuch 
as he has a substantial interest in the tenure, it is but just that 
he should not be affected without opportunity allowed to him to 
defend such interest. He alleged in appeal to the Judge that 
the assessment of the land was contrived by the debtor. We 
have already said that Bhageeruthce did not actually oppose the 
assessment. It may be added that the plaintiff never 
acted upon it by collecting rent from him. There is onc 
consent decree for arrear of rent, but apparently no rent has 
really been paid. We consider that the defendant in the present 
guit, in calling in question by way of defence the bond fide character 
of the proceedings before the Collector is entitled so to do, and 
to ask from the Court a distinct adjudication as to their effect 
upon his interest, 

If the Court shall be of opinion that the defendant cannot be 
affected by those poy the maafee tenure to the extent at 
least of the defendant’s mortgage interest must be deemed still 
to exist, not having been duly set aside. : 


Should the Court find against the defendant and in the plain- 
tiff’s favor on the issue, as to the regularity and sufficiency of 
the resumption proceedings, and consequently that the tenure 
of the former ryot became merely that of a person having a 
right of occupancy, there should be a further investigation and 
finding whether, according to the usage of the locality, this right 
may be transferred by sale without the Zemindar’s consent and 
in particular whether, supposing such consent to be necessary 
to any ordinary transfer by sale, it is also necessary when the 
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sale is involuntary and in execution of decree. It will be proper 
for the Court to take into consideration whatever evidence may 
be offered of this prevailing usage, and it may also advert to 
the mode in which this particular land has in former occasions 
been dealt with or transferred, bearing in mind at the same time, 
its former character, viz., that of an alleged maafee tenure, 

The case is remanded for trial. The costs will be disposed of 
by the Court below. 


The 80th . January, 1867. 


PRESENT: 
THE Hon’BLE W. EDWARDS, 
” 9 C. A. TURNER, ha USTICES, 


Case No. 2097 oF 1866. 
Speciul Appeal from the decision of Syud Ahmed Khan 
Principal Sudder Ameen of Allygurh, dated the 27th 
September 1866. 





Parum Sookh and others (Defendants) Appellants. 
VETBUS 
Seeta Ram and others (Plaintiffs) Respondents. 





Pleaders for Appellants. —Lalla Jokhoo Lall and Lalla Hurkishen 
Dass. 

Pleaders for Respondents.—Baboo Ishree Pershad and Baboo 
Oprocash Chunder. 


DOOR, ACTION, GROUND OF, TRESPASS. 


Held that a suit for the closing of a door, on account of apprehended tres- 
pass, will not lie. 








Wz are of opinion that this appeal ought to be decreed, and 
the decision of the Lower Appellate Court be reversed. The plain- 
tiffs complain that the defendants have opened a door in a wall 
adjoining certain land, over which they claim certain rights allow- 
ed them by the Zemindars, in whom the property in the land is 
said to be vested. 

The wall being the wall of the defendants’ house they have pre- 
mad facie a right to make a door way in it, and so long as no 
injury is done to the plaintiffs’ rights, they can have no ground 
of action. If the door were so turning on its hinges that when 
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opened it disturbed the enjoyment by the plaintiffs of the rights 
in the land, which are permitted tothem, they might bring suit 
to have the obstruction removed; but it has been clearly found 
in the present case that the act of the defendants, in dealing with 
their own property, has not been injurious to the plaintiffs. They 
may entertain fear, that the defendants may use the door 80 as 
to annoy them by proceeding from it to trespass on the land over 
which they assert certain rights) When that injury has been 
suffered by thom they may bring their suit for the injury, and it 
will be upon them to establish that they have such right or inter- 
est in the land as will justify them in excluding the defendants 
from making any use of it. The allegation as to the erection of 
a Chabootra does not appear to have been persisted in on appeal. 

We hold that under the circumstances the plaintiffs’ claim 
ought to be dismissed with costs. Interest at 6 per cent. 


The 30th January, 1867, 
PRESENT : 
THe Hon’sts W. EDWARDS, ) 2 
, , CA. TURNER, 5 JUSTICES. 
Casz No. 2100 oF 1866. 
Special Appeal from the decision of Mahomed Hassun Khan 


Principal Sudder Ameen of Moradabad, dated the 17th 
September 1866. 


» 





Tota Ram (Defendant) Appellant. 
VErSUS 
Mohun Lall (Plaintiff) Respondent. 





Pleaders for Appellant.—Baboo Mirton Joy Mookerjee and 
T. Conlan. 


eee for Respondent.—Lalla Man Rai and Moulvie Umjud 
i. 





PRE-EMPTION, EVIDENCE, CUSTOM, REPUTA 
TION, JUDGEMENTS BETWEEN OTHER 
PARTIES. 


Held that in subjects of a public nature such as to prove custom of pre-emption 
&c., previous Judgments between other parties are admissible as evidence, but 


must not be regarded aa conclusive evidence, and that a custom is not established 
by one instance. 
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WE reverse the decision of the Lower Appcllate Court and 
remand this case for re-decision. We admit that on a subject of 
a public nature previous judgments between other parties are 
admissible as evidence. They are in the nature of “reputation” 
and admissible to prove custom, tolls, boundaries &. ( Taylor on 
. evidence vol. II. page 1419.) But then it ought to appear 
clearly from them that the question of custom was determined, 
andit should always be borne in mind, that although admissible 
as evidence, they are not conclusive evidence. 

The Judge has based his decision in the present case upon two 
judgments. In the first No. 479 of 18638, the plaintiff preferred a 
claim to pre-emption by right of vicinage, and the decree was made 
in his favor in pursuance of and by virtue of a compromise. We 
cannot hold that this can be cited as any judicial decision of the 
existence of the custom, or any admission by the defendant in 
that suit, that such a custom subsisted. 

The second suit, No. 690 of 1863, was one in which the plain- 
tiff claimed pre-cmption, but it does not appear on what ground, 
though the Judge, probably rightly, presumes on the ground of 
vicinage. This suit was decreed in favor of the plaintiff in pur- 
suance of the award of arbitrators. 

There being only this one case which is at all receivable as evi- 
dence, and in this one case the basis of the right being doubtful 
and no judicial decision having been given, we are of opinion that 
the Lower Appellate Court ought to have called upon the plaintiff 
to produce further evidence in support of the alleged custom, 
and should not have been satisfied with the proof of a single 
instance, and that so doubtful an instance as the one produced. 

The onus probandi is on the plaintiff to establish the custom. 
He has indeed to do so by “reputation”, but we hold that a single 
instance is not sufficient to establish “ reputation.” 

The case is remanded that the plaintiff may have the opper- 
tunity of offering further evidence if he is able to do so. 

The Lower Appellate Court in disposing of this case will be 
so good as to provide for the custs of this appeal. 


low 


| 
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The 30th January, 1867. 
PRESENT : 


THe Hon’stye W. EDWARDS, on 
e - C. A. TURNER, \ Justices. 


CASE No. 2107 or 1866. 


Special Appeal from the decision of H. P. Fane Esq., Judge of 
Murzapore, dated the 19th September 1866. 





Nund Lall and others (Defendants) Appellants. 
Versus 
Baluk (Plaintiff) Respondent. . 


Pleaders for Appellants—T. Conlan, Moulvie Abdool Suttar and 


Moulvie Furreed-ood-deen Ahmed. 


Pleaders for Respondent.—L. Dillon, Shah Assud Ali and 
Meer Ali Ahmed. 


LEASE, (ZURPAISIIGEE), HORTGAGE, 
USUFR UCT. 


A Zurpaishge lease is nothing but a simple mortgage, and may at amy time be 
cancelled onthe advance being proved to have been discharged with interest from 
the usufrect or otherwise liquidated by the mortgagor, notwithstanding the 
non-expiry of the term mentioned in the deed. 


eee 





THE facts m this case are precisely similar (so far as they 
effect the point raised by the plea), to those of the case of Pultun 
Singh v. Risal Singh * decided in the Calcutta High'Court, by our 
now Chief Justice and Shimbhoo Nath Pundit, and the decision 
passed in that case we hold to be in accordance with Sec. 10, Re- 
gulation XV. of 1793, that a Zuripaishgce lease is nothing but a 
simple mortgage, and though in form it may be for so many years 
it may at any time be cancelled on the advance being proved to 
have been discharged with interest from the usufruct, Seances 
pauieated by the mortgagor. We do not say that if the parties 

ad by any express a ae indicated an intention to avoid 
the provisions of thse Regulation they are not competent to do 
50; but in the present case no such special stipulation exists. We 
therefore dismiss he appeal with costs and interest, at 6 per cent. 





“I. W. R, p. 7. 
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The 30th January, 1867. 


PRESENT : 
THe Hon’ste W. EDWARDS, ) | 
. . (. A. TURNER,  §f JUSTICES. 


Case No. 2118 or 1866. 


Special Appeal from the decision of W. S. Paterson Esq., 
Judge of Agra, dated the 25th September 1866. 





Kishen Chund (Defendant) Appellant. 
Versus 


Kishen Lal] (Plaintiff) Respondent. 


ed 





Pleader for Appellant.—Baboo Mirton Joy Mookerjee. 


Pleaders for Respondent—T. Conlan and Moulvie Gholam 
Subtain. 


icone amangen oN at 


BILL OF EXCHANGE, CAUSE OF ACTION. 
JURISDICTION. 


When a Bill of exchange was drawn at Banda and made payable and dir- 
honored at Benares, and the defendant alyo had his dwelling at Banda,—Held 
that the cause of action does not arise ab Agraimerely on account of the Bill of 
exchange having been sold at the latter place by a third party purchaser from 
defendant. 


Le eeteamennememnnenat ee eal 


We decree this appeal and dismiss the suit with costs and 
interest at 6 per cent. 

The hoondee was drawn at Banda and payable and dishonored 
at Benares. 

The defendant dwells at Banda. We are of opinion that the 
sale of the hoondee at Agra, by Chundun, to whom it had been 
sold by defendant, is not sufficient to make the cause of action 
arise at Agra. 
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The 30th January, 1867. 
PRESENT - 
‘THe HON’BLE Sin W. MORGAN, Kt, Cuier Justice. 
W. ROBERTS, Justick. 
Case No. 5 oF 1867. 


Special Appeal from the decision of C. Horne Fsq., Judge of 
Mynpoorie, dated the 5th October 1866. 


» d) 





Mr. W. Martin (Defendant) Appellant. 
VETSUS 
Pursram (Plaintiff) Respondent. 





ee 


Pleaders for Appellunt.—Moulvie Mahomed Hyder Hossein and 
Moulvie Furreed-ood-deen Ahmed. 
Pleaders for Respondent.—Baboo Ram Narain and Pundit 
Ajoodhya Nath. 
HY POTHRCATION, FORMAL WORDS, SPE- 
CIFICATION, iNVENTION OF PARTIES. 


Formal words of hypothecation are not necessary to make an hypothecation 
valid, if the intention of the parties is sufficiently expressed. 





THE bond commences by a statement that Ram Pershad and 
Hur Chund are residents and Zemindars of Mouzah Jesranah, the 
position of which is then described ; it then states that they have 
borrowed the money, that they promised to pay with interest ; 
and then follows a provision by which they bind themselves, not 
to transfer their rights and interests, (ukeeat) by means of sale 
or mortgage until the debt has been paid. The question is whe-_ 
ther this operates as an hypothecation. It is admitted that they 
are Zemindars, of a share inthe Mouzah mentioned, but it is said 
that without some formal words of hypothecation and speci- 
fication of property, there can be no valid hypothecation. We think 
that no formal words are necessary if the intention of the parties 
is sufficiently expressed. It appears to us that the reference to 
the Mouzah, and the statement that they are Zemindars, followed 
by the subsequent words prohibiting alienation of their rights, 
sufficiently indicate their intention to pledge their property. We 
therefore concur with the findings of the Lower Courts. As to 


‘ 
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the other ground of appeal (which was vaguely expressed) the 


Judge has sufficiently disposed of the question of the good faith of 


the deed and of the endorsement of payment written thereon. We 
dismiss the appeal with costs. 


The 30th January, 1867. 
PRESENT : 
Tae Hon’sLE Sir W. MORGAN, Kt, Cuier Justice. 
W. ROBERTS Justice. 
CasE No. 21 oF 1867. 


Special Appeal fron the decision of BE. J. Boldero Esq, 
Officiating J udge of Futteh pore, dated the 4th October 1866. 


3? ” 


Seth Oodey Kurrun (Plaintiff) Appellant. 
VETSUS 


Chait Ram and others (Defendants) Respondents 


G ennmamead 





Pleaders for A ppellart.—Moulvie Mehndee Hassun and Baboo 
Mohun Banoo1jee. 

Pleaders for Respondents.—Moonshe Hanooman Pershad and 
Pearey Baboo Bainee Pershad. 





AUCTION PURCHASER, CONDITIONAL VEN- 
DEE, DISPOSSESSION, LIMITATION. 


Where the defendants having purchased and having been put in possession of the 
rights and interests of the judginent-debtors unlawfully dispossessed the plaintiff the 
conditional “ vendee ” from the judgment-debtors,- Held that the defendants being 
the wrong doers, the right to recover the land may be asserted by the platutifi at 
any time within the urdimary period of limitation. 


reamed’ 





THe plaintiff, who is the appellant here, is admittedly the condi- 
tional verdee of the property under a registered deed, and it has 
been found by the Moonsiff that he was also in possession of the 


a 
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property at the time of the defendants’ purchase. The defen- 
dants, or Cheit Ram the principal defendant, purchased in execu- 
tion of decrees against some of the conditional vendors. What 
was acquired by such purchase was the rights and interests of 
the judgment-debtors, and if the proceedings in execution were 
strictly regular, the purchaser would obtain possession of such 
rights and interests only as the judgment-debtors had. 

The plaintiff's prior right under a deed of conditional sale and 
his possession would not in that case be disturbed. His present 
suit 1s founded upon an alleged dispossession by the auction pur- 
chasers. The judgment of the Lower Appellate Court dismissing 
the suit on the ground of limitation is defective in its finding on 
the necessary circumstances. It is not stated whether the plain- 
tiff held possession at the time of the sale in execution or not. 
The nature of the decrees and of the execution proceedings 
which are the basis of the defendants’ claim is not shown. It 
is merely alleged, but not found, that one of the decrees was on a 
Tcep of prior date to the plaintiff's deed. Whether this was really 
so or not, if the Zeep was not registered, it would not prevail 
over the plaintiff's subsequent deed. Moreover it is not shewn that 
the decree was any thing more than a mere money decree. Again it 
appears from the terms of the purwanah directing delivery of pos- 
session to the purchasers under the sale in execution, that they 
were to be in the same position as the judgment-debtors, that 1s, 
they were merely to hold their rights and interests as they had been 
held by the judgment-debtors. If the defendants, having purchased 
and having been lawfully put in possession of such rights, have 
unlawfully dispossessed the plaintiff, they were wrong doers and 
the plaintiff's right to recover the land may be asserted against 
them within the ordinary time of limitation. The case is re- 
manded to the Lower Appellate Court for a full enquiry into the 
decision, the Court adverting to the plaintiff’s possession and 
also to the decrees and sale proceedings under which the defen- 
dants claimed. The costs will be disposed of by the Court below. 


POO PPL PL ONPRY NS LEP 
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The 30th January, 1867. 


PRESENT : 
Tue Hon’BLte Sin W. MORGAN Kr, Caier JUSTICE. 
‘ W. ROBERTS, JUSTICE. 


Case No. 49 or 1867. 


Special Appeal from the decision of Rat Hait Lall Principal 
Sudder Ameen of Moradabad dated the 23rd August 1866. 





Run Singh (Plaintiff) Appellant. 
VETSUS 


Mahomed Abid and others (Defendants) Respondents. 





Pleaders for Appellant.—Moonshe Juggun Pershad and Lalla 
Sukhan Lall. 


Pleaders for Respondents.—Lalla Gokul Chund, Lalla Hurkishen 
Dass and Moulvie Umjud Al, 


i 


LESSEL, POSSESSION, JURISDICTION, REVE- 
NUE COURT. 
Held that a decree of the Revenue Court in a suit for possession brought by 


one lessee against the Zemindar was no bar toa suit in the Civil Court brought 


by another lessee to obtain possession against both the Zemindar and the first 
lessee. 


| omemeeel 





THe judgment of the Principal Sudder Ameen which is to the 
effect that the Civil Court has not jurisdiction to entertain the 
suit must, we think, be reversed. The present plaintiff's suit is 
against the Zcmindar and against Kulloo to maintain possession 
of his holding and to set aside a lease granted by the Zemindar 
to Kulloo. Lhe lease to the plaintiff was on the 12th April 
1864; the alleged lease to Kulloo is dated on the Ist Jany. 
1864, and the Moonsiff’s finding is that the latter lease is fraudu- 
tently antedated. Kulloo sued the Zemindar in the Collector’s 
Court for possession and obtained a decree. The now plaintitf 
was not a party to that suit. The Principal Sudder Ameen de- 
cides that the decree passed in that suit is a bar to the mainten- 
ance by the plaintiff of the present suit against the Zemindar 
and Kulloo. It is clear that the whole of the matters in dispute 
between these parties have not hitherto been determind by any 
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. Court, and that a portion of them, viz., the conflicting claims of 
the lessees were not cognizable by the Collector’s Court. This being 
so, we think that the jurisdiction of the Civil Court to grant 
the relief now sought by the plaintiff is not barred by the litiga- 
tion and decree, which has been passed in the Collector's Court. 
We remand the case to the Principal Sudder Ameen for trial. 
He will dispose of the costs of this appeal. 





The 31st January, 1867. 
PRESENT : 


Tue Hon’ste A. ROSS, 
F. B. PEARSON, 


‘ASE No. 160 or 1866. 


Regular A ppeal from the decision of B. Sapte ksq., Offy. 
Judge of Meerut, dated the 2nd August 1866. 


\ JUSTICES. 


») > 





A. Skinner Manager of Skinner’s estate (Plaintiff) Appellant. 
VErsUs , 
Victoria Skinner (Defendant) Respondent. 





Counsel for Appellant.—T. Newton. 

Pleaders for Respondent.—Moulive Furreed-ood-deen Ahmed, 
Moulvie Sumee-ool-lah Khan, Shah Assud Ali and Pundit 
Ajoodhia Nath. 


ener 


CERTIFICATE, TITLE, ACT XX. OF 1841. 


lleld that a certificate granted under Act XX. of 1841 did not establish 
the right of inheritance of the party to whom it was granted, but simply 
empowered him to collect debts due to the estate of the deceased. The title 
of pluntiff or her father could not under the circumstances be questioned by 
a co-sharer after its public ackuowledgment and practical effect given 
to that acknowledgment during a long period of years, 


t eacameaat 


TuHE first ground of appeal is so far correct that the Judge is 
in error in calling the certificate granted to George Skinner 
under Act XX. of 1841 a certificate of inheritance. That cer- 
tificate did not establish his right of inheritance, but only em- 
powered him to collect debts due to his father’s estate 

In respect of the second ground of appeal, we observe that the 
judgment of the Lower Court is not exclusively based on the finding 
that the plaintiff (respondent) has for some time received the stipend 
formerly paid to her father. The formal and public acknowledgment 
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of her father’s title (on which her own depends) in 1855 by 
James and Alexander and Thomas Skinner in person, and the 
subsequent concurrence of Hyrcules Skinner in that acknow-. 
ledgment, and the practical effect given to that acknowledgment 
during a long period of years, is also a ground of the judgment 
of the Lower Court. And we think that, under the circumstances 
referred to, the title of the plaintiff’s father and of herself cannot 
be called in question by the defendant as one of the co-sharers 
in the estate; and that it is unnecessary to discuss the construc- 
tion of the terms of Colonel Skinner’s will by the Chief Court of 
the Punjaub. 

The appellant's pleader has urged, in addition to the objections 
set forth in the memorandum of appeal, the objection touching 
the non-inclusion in the suit of the other co-sharers in the estate 
under Sec. 73 of the Procedure Code; but as that objection was 
waived in the Court below, we decline to entertain it now. 

In the face of the former proceedings to which we have alluded, 
it need not be presumed that the other co-sharers are disposed 
to resist the plaintitf’s claim. 

Accordingly we affirm the judgment of the Zillah Judge and 
dismiss the appeal with costs and interest at 6 per cent. 


The 31st Junuary, 1867. 
PRESENT: 
Tur Hon’sLte Srr W. MORGAN, Kt, Cuier JUSTICE. 
. . W. ROBERTS, Justice. 
CasE No. 64 or 1866. 


Special Appeal from the decision of Syud Ahmed Khan Prin- 
cipal Sudder Ameen of Allygurh, dated the 21st September 
1866. 








Bhageeruth and others (Plaintiffs) Appellants. 
VETSUS 
Mohun and others (Defendants) Respondents. 





Pleaders for Appellants.—Lalla Man Rai and Pundit Bishum- 
bher Nath. 


Pleaders for Respondents.—Moulvie Mahomed Sumee-ool-lah 
Khan and T. Conlan. 
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WAJIB-OOL-URZ, MORTGAGEE, AGENT. 


Held that the original proprietors are not bound by a condition in the 
*€@Wajib-ool-urz”’. which has been signed and attested by a third party then 
in possession not as authorized agent on behalf of the proprietors, but as a 
mortgagee. Subsequent acquiescence by the mortgagor or his representa- 
tive might be only an acquiescence in the mortgagee’s act to the extent and 
in the qualified way in which his consent was given. 





THe Mehal after partition and settlement was the separate 
Mehal of Toolsee Ram, but in the possession of his nephew 
Doorga Pershad. The administration paper was drawn up in 1854. 
Doorga Pershad is a party to it, but it is in the capacity of mort- 
gagee of Toolsee Ram’s share. He states in his evidence that he 
asked the Revenue Official to send for Toolsee Ram for the pur- 
pose, it may be supposed, of obtaining Toolsee Ram’s own signa- 
ture. The inference from this, probably, is that he did not con- 
ceive himself fully authorized to do all that Toolsee Ram might 
do ; and that Toolsee Ram, whether he was at the time ata dis- 
tance or near at hand, was not present. So far there is nothing 
from which it can certainly be inferred that Doorga Pershad 
either had or supposed he had authority to bind Toolsee Ram. 
These proceedings were in March 1854. Toolsee Ram died in 
1857; the heirs or some of the heirs of Toolsee Ram mortgaged 
in 1860 ; no assertion of any pre-emptive right was then made. 
The ground of this special appeal is that there has been an ac- 
quiescence in the mortgagee’s proceeding and that Toolsee Ram 
and his heirs are now estopped from repudiating the competency 
of Doorga Pershad to bind them by the Wajib-ool-urz, but the 
question of acquiescence is one which depends upon the full 
enquiry into the facts. We cannot as a matter of Law draw any 
inference to this effect ; it may be that upon the whole circum- 
stances no fair inference could be drawn. We sce that Doorga 
Pershad’s signature was in his character of mortgagee, and that 
his conduct favors the idea, that he signed only as mortgagee and 
not as agent to Toolsee Ram: his assenting to the settlement 
paper in this capacity, if we are to suppose that Toolsee Ram and 
his heirs were fully acquainted with his act, would perhaps merely 
lead to this, that their subsequent acquiescence, supposing it to 
be established, was only an acquicscence in Doorga Pershad’s 
act. to the extent and in the qualified way, in which his consent 
was given. We think no legal ground such as is alleged has been 
shown for disturbing the Principal Sudder Ameen’s decree. We 
dismiss the appeal with costs and interest at 6 per cent. 


HIGH COURT REPORTS, N. W. P. 


NLRs PALMER. jrecisaastaiierniegamatecatns Appellant. 


Basoo MADHO PERSHAD,  .......ee sees, ... Respondent. 


Whero there was no time fixed or agreed for pument of the prce of goods 
hought nor was any demand of price made accomprmed with an intimation 
thut interest trom the date of demand would be chucd 3 Held thit mterest 


could not by law be dearecd fur the period prior to the mstitution of tlre 
put. 


my ‘ sad 
Tis was areguiar appeal from the decision of Moulvie 
Abd-ool-lah Khan, Principal Sudder Ameen of Cawupore 
dated the 11th September, 1566. 


Pundit Ajoodhya Wath and Buboo Ram Navain, tor 
appellant, the defendant. 


Lalla Man Rai, Moonshee Tunooman Pershad and Raboo 
Buinee Pershud, for respondent, the plaintiff. 


Wer are of opmion that the deeree of the Court below 
ought to be modified so far as regards Mr. Palmer by strike 
ing out so much of if as gives interest before the institution 
of the suit. Mr. Palmer was dealing with undiselosed 
principals, who themselves were not agreed as to their 
respective shares and interests in the amount elasmed fiom 
him. If the Court could by law grant intesest before suit, 
it should in the present case have declined to do so, ag it is 
manifest that the plamtif could never have given to Mr. 
Palmer a valid receipt on behalf of all the partners in the 
property sold. But in our opinion no interest conld by law 
be decreed for the period prior to the institution of the suit , 
there was no agreement that the price of the sleepers should 
he paid on a day certain, nor was any demand of the price 
made accompanied with an intimation, that interest trom 
the date of the demand would be charged. We modify so 
much of the decree as regards interest before suit, and we 
eive interest from the date of the institution of the suit to 
decree at 12 per cent. and from the date of decerce at 6 per 
cent. Hach party will pay his own costs ef this appeal 
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Buipe£o Dass, and others,...............4ppellanis. 
NatHoo MULL, and others,............... Respondents. 


Although a carrier may not be bound to deliver goods on any specific day 
or within any specific time, he is bound to deliver them within reasonable 
time and what constitutes reasonable time must be determined upon the 
consideration of all the circuinstances of the case. 


The damages claimable in a suit brought on account of delay in delivery are 
the excess which is found by comparivg the price of the goods on the day 


they ought to have been delivered with the price on the day when the plaintiff 
might have had delivery. 


A carrier is entitled to his freight and charges and he is entitled to retain 
the goods in satisfaction of his lien upon them. 


Tats was a special appeal from the decision of Mr. B. Sapte, 
the Civil Judge of Meeiut, dated the 28th April 1866, con- 
firming the decree of the Principal Sudder Amecn of Mcerut, 


Lilla Man Rai, Moonshee Ianoomun Pershad and Lalla 
Lulita Pershud, for appellants, the plaintiffs. 


Moulvie Mahomed Hyder Hossein and Moulvie Furreed- 
vou-dcen Ahied, for respondents, the defendants. 


We are of opinion that the judgment of the Lower Court 
must be set aside and the case remanded for re-decision. 
Although the defendant was not bound to deliver the cotton 
on any specified day or within any specified time, he was 
bound to deliverit within a rewsonuble time. What con- 
stitutes arcasonable time inust be determined upon a con- 
sideration of all the circumstances of the case, 

Tho plaintitf knew that the defendant would employ the 
Railway Company to convey the goods; what then would 
be a reasonable tine, having reference to the fact, that 
goods may be detained at the Station before they are 
loaded, and to the other sources of delay which are inevit- 
able when a single line is worked with insufficient working 
stock. @ 

Of course the defendant is liable to pay what damages (if 
any) have been occasioned by his own negligence in for- 
warding the goods or securing trucks. 

The result of this case may be the same as when it was 
formerly before the Judge, but we are obliged to remand 
it, as the proper principle of decision has not been followed. 


HIGH COURT REPORTS, N. W. P. 


We think, it may tend to throw light on the question, 
as to what constitutes a reasonable time, if the Judge 
will ascertain whether when the goods were tendered to 
the plaintiff at Calcutta, he or his agent made any com- 
plaint as to the delay in the transit, or whether the sole 
gricvance was not an unwillingness to pay defendants’ 
charges. 

That this case may not again be appealed to this Court, 
we inform the Judge of the principle, on which (if he is 
of opinion that the goods were not delivered within a 
reasonable time) damages should be assessed—the price of 
cotton on the day, when delivery ought to have been made 
should be compared, with its price on the day, when the 
plaintiff might have had delivery, and if the former be in 
excess of the latter such excess will be the measure of 
damages. 

The defendant on the other hand i. clearly entitled to his 
freight and charges, and he was entitled to retain the goods 
in satisfaction of his lienuponthem. The Court will there- 
fore be careful to consider whether any complaint on the 
score of delay was really preferred at first as evincing 
whether any actual grievance was suffercd. 

It may be contended that inasmuch as the defendant has 
a lien on the goods the plaintiffs’ suit which is for delivery 
of them or damages for their detention must be rejected. 
We are of opinion that the Lower Court acted rightly in 
endeavouring to adjust all the equities between the 
parties relating to the matter in dispute. The Lower Ap- 
pellate Court will be so good as to provide for the costs of 
this appeal. 
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of 1866. _ 


Present: 
Ross 
and 
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HIGH COURT REPORTS, N. W. P. 


3AM CHURUN TEWAREE, .........eecseseeseeee Appellant. 
Mussumat JaSoopa KoonwWER, ...............Respondent. 


The heir who takes and becomes possessed of the estate of the deceased, 
must be held to continue to be primarily responsible both in person and 
property for the inainteuance of the widow, even though he should have 
fraudulently transferred that estate or otherwise have improperly wasted it, 
and the widow is bound tu lovk to the heir for her rhaintenance and to claim 
it from him primarily rather than from the estate transferred or wasted, 
which may nevertheless be in the last resort answerable to her claim. 


Trt was a special appeal from the decision of Mahomed 
Abdool Uzcez Khan, Principal Sudder Amee. of Azim- 
gurh, dated the 2Ist September 1866, confirming the 
decree of the Moonsiff of Nugra. 


Lallu Jokhoo Lall, for appellant, the defendant. 
Lulla Lalita Pershad, for respondent, the plaintiff. 


Tue plaintiff, a widow, obtained a deerce for maintenance 
against the two defendants, Jey Narain and Umit, the 
heirs of her husband and m possession of the property left 
by him. These defendants, having colluded with Ram 
Churun the other defendant, allowed a decree on confession 
of judgment to be passed against them, and the property 
left by the husband of the plaintiff to be put up to auction 
in satisfaction of the decree, and purchased by the decree- 
holder (Ram Churun) himself. This suit was brought by 
the lady to recover her maintenance both against her hus- 
band’s heirs and the auction purchaser. 

The Moonsiff decreed the plaintifl’s claim holding the two 
defendants the heirs, as well as the property sold, liable 
for the claim, This decree was modified on appeal in this way 
that the two defendants the heirs were held primarily liable 
both in person and in property, and in the event of their 
failure, the plaintiff was to realize the sum fixed for her 
maintenance from the property purchased by the defendant 
Ram Churtn. 


JUDGMENT. 
The oral contention of the appellant’s pleader is, that his 
client has not in fact purchased the estate of the deceased 


husband of the plaintiff, but property belonging exclu- 
sively to his judgment-debtors, Umrit and Jey Narain. 


HIGH COURT REPORTS, N. W. P. 


This allegation, if true, would we observe, have been a com- 
plete and absolute answer to the claim ; but it was not 
made in either of the Courts below, and is not even 
contained inthe memorandum of special appeal. We cannot 
at this stage of the proceedings entertain, for the first time, 
an objection such as this, in respect of which no adjudication 
has been made below. 

The appeal is therefore dismissed with costs, and interest 
at 6 per cent. 

The respondent under Section 348 of the Procedure Code 
objects that she should be permitted to enforce her claim 
against the property purchased by the appellant in the first 
instance, and not, as the Principal Sudder Ameen has 
decided, after unsuceessfully endeavouring to enforce 1t 
against Uinrit and Jcy Narain and their property. 

We disallow this objection. We think that the heir who 
takes and becomes possessed of the estate of the deceased 
is for that reason respousible for the maintenance of the 
widow, and must be held to continue to be primarily res- 
ponsible in person and in property, even though he should 
have fraudulently transferred that estate to another party, 
or otherwise have improperly wasted it, and that the widow 
is bound under such circumstances to look to the heir for 
her maintenance and to claim it from him, rather than 
from the estate transferred or wasted, notwithstanding that 
in the last resort that estate may be held answerable to her 
clatin, , 
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OoMRAO SINGH, and others, ............ Appellants. 


Musst. Man Koonwer, and others, ... Respondents. 


Where the claimants to maintenance were the daughter-in-law, concubine 
and illogitimate sons ;-—Held that the heirs, if they choose to demand. it, 
ought have poxsession of the property, paying a suin equal to the whole of 
the profits to the persons entitled to maintenance, as the profits were found 
+0 be insufficient to provide for their maintenance. 


Tuts was a special appeal from the decision of Momin Ali 
Khan, Principal Sudder Ameen of Shahjehanpore, dated 
the 29th September 1866, confirming the decree of the 
Moonsiff of Tilhur. 


Lalla Man Rai, Moonshee Hunooman Pershad and Lalla 
Lalitu Pershad, for appellants, the plaintiffs. 


Having regard to the fact that the persons entitled to 
maintenance, are the daughter-in-law, the concubine, and 
the illegitimate off spring of the deceased, we are of opinion 
that the heirs, if they choose to demand it, ought to have 
possession. At the same time the whole inconie of the pro- 
perty is found to be insufficient to provide for the main- 
tenance of the persons entitled to claim maintenance ; 
therefore the heirs must pay asum equal to the whole of 
the profits to the respondents for their maintenance, namcly 
Rs. 150 per annum. The plaintiffs are entitled to possession 
of 4 of the deceased’s property with the lability of account- 
ing for an amount equal to 4 the profits to the defendants, 
viz., Rs. 75. The judgment of the Lower Appellate Court 
is modified, each party should pay their own costs of this 
appeal. 


Ne RR SO et ee er rere rn 


HIGH COURT REPORTS, N. W. P. 


CHOONNEE LALI,......:cccceeeeeeecereeeenee Appellant, 
MUSST. CHITOWLA, and others, ............ Respondents. 


A land-lord cannot maintain a suit for arrears of rent where a claim to hold 
the land rent-free by some title of exemption is set up, and the question for 
inquiry in such a suit is not whether the land is or is not subject to aysess- 
ment but whether referring to the circumstances, under which rent has been 
withheld, the land can be regarded as rent paying land. 

The mere fact of the land being entered in the settlement papers as 


asaessed or that the annual papers contain entries is not sufficient to justify 
a decree for arrears of rent. 


Tuts was aspecial appeal from the decision of Mr. H. 
Vansittart, the Civil Judge of Bareilly, dated the 25th 
August 1866, reversing the decree of the Deputy Collector 
of Bareilly. 


Baboo Bainee Pershad, for appellant, the defendant. 


Baboo Ram Nurain and Pundit Ajoodhya Nath, for res- 
pondents, the plaintitts. 


THE plaintiffs sned to recover Rs. 143-12-0, (including 
interest), the alleged arrears of reut duc from the defendant 
for the years 1270-72 Vuslee. The Deputy Collector dis- 
missed their suit finding that for more than twelve years, the 
defendant had held rent-free pussession vf the land; and 
held that the plaimtiffs’ proper remedy therefore was to 
make application to the Collector, under Section 28, Act X. 
of 1859. His decision was reversed by the Judge who 
states in his judgment. “The record proves, and the evyi- ” 
“dence of the accountant corroborates it, that the land ” 
“is entered as assessed by Government and as subject to” 
“ao fixed rent, which is annually entered in the annual ” 
“papers; nor can 1b be ruled that, because the proprictor ” 
“has uot taken rent tor twelve years, he is barred by his” 
“omission from taking that rent, which is set down in the” 
“papers of settlement. It is a perpetual cause of action ” 
“limited by lmitation of Act X. of 1859.” That the 
defendant had in fact paid no rent for more than twelve 
years was established ; and it seems to be admitted that 
the greater part of the land is not cultivated, but is 
bagh.. lt further appears that the defendant has held 
a share of the village, in which the land is situated, 
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According to the plaintiffs’ allegation it was through the 
carelessness of their (the plaintiffs’) agents that no rent 
was realized from 1262 Fuslee, (the lease is stated to have 
ended in 1261) to 1268 Fuslee. 

lt may be true that the mere omission to take rent for 
twelve years does not preclude the proprietor from main- 
taining such a suit as the present; because the non-receipt 
of rent may be explained and referred to a cause sufficient 
to account for it. As here it may be in part accounted for 
by the statement, that the defendaut was for a time lessor 
of the village. On the other hand the fact, that the land 
is entered in the settlement papers as assessed, and that the 
annual papers contain entrics of the rent, if the evidence 
establishes that in fact no 1ent was ever paid, and if a 
claim to hold the Jand rent-free by some title of exemption 
is set up, is not sufficient to justify a decree to a suit for 
arrears of rent. 

It is to be gathered from the judgments that the defen- 
dants asserted some niaafce grant to account for their non- 
payment of rent. Ifthe Judge thought that this was not 
a mere pretence, he should (whatever opmion he entertained 
of the validity of the exemption) have disinissed this suit, 
for arrears of rent: the law having provided a different 
form of suit for inquiry into the validity of alleged rent-free 
holdings. 

We remand the case to the Judge for trial. The fact 
Gf established) that no reut has been paid for the land is 
(unless sufficiently accounted for) an important one in 
support of the alleged right to hold exempt under a grant. 
At the least it gives some support to the allegation of 
exemption. 

The inquiry in this suit will not be, whether the land 
is or is not subject to assessment, but mercly whether, re- 
ferring to the circumstances under which rent has been 
withheld for upwards of twelve years, the land can be regarded 
as so clearly in the position of rent paying land, that the 
land-lord may maintain the suit for the arrears of 1270-72 
Fuslee. 

The case is remanded to the Lower Appellate Court 
for trial. The costs of this appeal will be disposed of by 
the Lower Court. 


Oe et te te ie cain din et cd 


HIGH COURT REPORTS, N. W. P. 


MAHOMED NUZZUR-OOL-LAH, .....0005 eer Appellant. 
Mr, Ferausson, Gencral Attorney” 
on the part of 8. R. Thomas and >............. Respondent. 
Company,.........06 aw ouneneeeast 


Held that the appellant having delivered indigo in pursuance to the terms 
of a sutta made by a third party professing to act on his behalf, must be 
considered to have assented to the engagement and is not now competent to 
repudiate it, 


Tuts was a special appeal from the decision of Mr. J. I. 
Prinsep, the Civil Judve of Allygurh, dated the 28th Sep- 
tember, 1866, modifying the decree of the Principal Sudder 
Ameen of Allygurh, dated the 12th February, 1860. 


Moulvie Furreed-ood-deen Ahmed und Moonshee Svokh 
Ram, for appellant, the defendant. 


Baboo Buinee Persha, for respondent, the plaintiff. 


Tur decree of the Lower Court is upheld, so far as it 
concerns Nuzzur-ool-lah the appellant. It is clear that 
Nuzzur-ool-lah subsequently tothe date of the sutéa deli- 
vered indigo in pursuance of its terms, and by so doing he 
assented to the engagements made by Ushruf Ali on hig 
behalf. At the same time we desire to call the Judge's 
attention to the omission to make the ladies parties to 
this suit. ‘The plaintiff asked relief against all the mort- 
gagces of the village, that is to say, the three ladies and 
Nuzzur-ool-lah; but inasmuch as the ladies have not been 
made parties, the plaintiff is not entitled to a deerec against 
them, but only to a decree against Nuzzur-ool-lah. Tho 
Judge should have complied with the requirements of Sec- 
tion 73, because it was clear, that if the plaintiff obtained 
the decree lie sought, and to which he probably was entitled, 
the ladies must have been affected by the result. As it is 
Nuzzur-ool-lah must pay the whole amount for which the 
decrce is sought, and after he has so paid the amount, he can 
call upon the ladies to contribute in proportion to their 
respective interests in the estate towards the sum claimed 
by the plaintiff, but he cannot call upon them to contribute 
towards the payment of costs of this suit. 
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When so called upon to contribute the ladies may show 
in their defence that. there was no authority to pledge their 
shares or to make the contract. Thus further litigation 
may be caused between these parties which could have been 
effectually prevented, had the Judge exercised proper dis- 
cretion and made the ladies parties to this suit. The appeal 
is dismissed. The appellant must pay costs. Interest at 
6 per cent. 


SuNNOO KHAN,......... re eer Appellant. 


OGDER scuitittariaretiniectalieae te taeass Respondent. 


The Office of bulahar is an Office held only during the Zemindar’s plea- 
sure, and the peisun holding such an Office 1s removable by the Zemindars. 


rs was a special appeal from the decision of Syud 
Ahmed Khan, Principal Sudder Ameen of Allygurh, dated 
the 27th September, 1866, confiiming the decree of the 
Moonsiff of Kashguuge, dated the 27th June, 1866. 


Meer Koorban, Ali and Moulvie Umgjul Ali, for appel- 
lant, the defendant. 


Shah Assud Ali, for respondent, the plaintiff. 


We admit this appeal and reversing the decisions of both 
tle Lower Courts decree, that the plaintiff’s suit be dis- 
missed with costs. 

At the time of settlement, it was arranged that a certain 
areca should be set aside for Police purposes, but it was 
not specified that the person who then filled the Office of 
bulukuy should continue to hold Office or be irremoveable 
hy the Zemindar. No evidence is offered nor can any Re- 
gulation or Act be cited to prove, that the bulahar is any- 
thing more than a private servant of tue Zemindar ; and 
as such, holding his Office during the Zemindar’s pleasure. 
Interest at 6 per cent. 
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Ram Rutten Dass, ............ vecseseeeeneeee A ppellant. 
GOBIND: DASS,:c.scicaeatinieiieciteciome: Respondent. 


Where a plaintiff applied fur attachment uf certain property before judg- 
ment under Section 81, and a third party intervened claiming to 
hold the property by purchase on his own account ;--Held that such inter- 
venor ought not have been made a party under Section 73 of the Code, but 
that his objection should have been entertained under Sections 86 and 246, 
ef the Procedure Code. 


‘Tus was a special appeal from the decision of Mr. J. H. 1867. 

Bax, the Offy. Civil Judge of Benares dated the 17th Sep- — “ebruary 6, 
ws a . . . . q ¢ 

tember, 1866, confirming the decree of the Principal Sudder ”: A. No, 2146 


Ameen of Benares, dated the 9th May, 1866. eee 

Present : 

Moonshee Madho Lall, for appellant, the plaintiff. EpwaRbs 
and 


; TcrNER, J.J. 
Lalla Man Rai, for respondent, the defendant. a 


PLAINTIFF special appellant brought a smit against Jey 
Kishen Dass and his two brothers, for rocovery of certain 
book debts, and applied for the attachment of a house as be- 
longing to defendants under Section 81, Civil Procedure Code. 
The respondent Gobind Dass intervened claiming the house 
as belonging to him by purchase previous to the comumence- 
ment of the suit; and that therefore, 1t could not be attached 
as belonging to defendants. 

The first Court let in the intervenor under Section 78, 
and holding the sale to be valid, dismissed the claim as against 
Gobind Dass, exunerating the property from the claim. 

This decision was athrmed in appeal by the Judge. 

In special appeal it was urged on the part of the plaintiff, 
that the respondent Gobind Dass ought not to have been 
made a party under Scction 73; but thal the Lower Courts 
should have proceeded under Sections 86 and 246, Act VIIL 
of 1859. 


a Ey 


J UDGMENT. 


The appeal must be decreed on the first ground of appeal. 
Gobind Dass ought not to have been made a party under 
Section 73, but his vbjection should have been entertained 
under Sections 86 and 246, and that this may be done now, we 
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reverse the decisions of both the Lower Courts so far as Go- 
bind Dass is concerned and return the case to the Court of 
first instancetoprocecd under Sections 86 and 246, Act VIII. 
of 1859. 

The costs to abide the result of the Lower Court’s de- 
cision as to the property attached and if no decision is given 
to be borne by the plaintiff. 


Auvp Rat, and others, ..... ee Appellants. 


Surg DYAL, and others, .........-..seeeeeee: Respondents. 


Where there were two suits separately instituted in the Collector’s Court 
for partition of two Mouzahs, and defendants appealed in both cases, but 
preferred only one appeal relaving to both Mouzahs, instead of appealing 
separately -——Held that the Collectur’s deci-ion as to one Mouzah, of which 
no notice Was tahun by the Judge must virtually be decmed as unappealed. 


THIS was aspecial appeal from the decision of Mr. A. Ross, 
the Civil Judge of Azimgurh, dated the 4th September, 1866, 
yoversing the decree of the Collector of Azimgurh, dated the 
22nd June, 1866. 


Moulvie .ibdool Sutiur, for appellants, the plaintiffs. 


Moulvie Mahomed Hyder Hossein and RBaboo Pearcy 
Mohun Banvorjee, for respondents. the defendants. 


THE procedure brought to our notice by this appeal is ex- 
tremely irregular. It appears that two suits for partition 
were decided by the Revenue Officers, one in respect of 
Mouzah Phoolwaree, the other in respect of Monzah Gyas- 
pore, both between the same parties. 

The defendants in both cases appealed to the Judge from 
tie orders passed by the Collector, but instead of filing 
separate appeals lodged but one appeal relating to both 
Mouzahs. No notice was taken of this great. irregularity 
lv the Judge, whose decision, however, refers to Mouzah 
Gyaspore exclusively ; and dves not make any mention of 


Mouzah Phoolwaree. 


HIGH COURT REPORTS, N. W. P. 


The defendants have not objected to the Judge’s decision 
on the ground, that it fails to dispose of their regular appeal 
in so far as it related to Mouzah Phoolwaree. 

The objections taken by the plaintitfs, as spectral ap- 
pellants here, reter only to that Mouzah, and do not impugn 
the decision in respect of Mouzah Gyaspore. 

The first of the objections set forth in this memorandum 
contends that the Judge could not legally take cognizance 
of the appcal preferred to him in regard to Mouzah Phool- 
warec. The second need not be particularly noticed. 

As to the first objection, it is, in our opinion unsus- 
tainable ; for, as the exclusive right of one of the parties to 
the suit to specific lands in Mouzah Phoolwaree was the 
point in question, the appeal lay to the Judge under Sec- 
tion 8, Act XIX. of 1864. But, we think that, as a matter 
of fact, the Judge must be held, not to have taken cogni- 
zance of the defendants’ appeal in regard to that Mouzah, 
since his decision, as we have already remarked, fails to 
dispose of such appeal, and the regular appellants have ac- 
quiesced in the omission. 

Regarding therefore the Judge’s decision as limited to 
the appeal preferred to him in respect ef Mouzah Gyaspore, 
it is unnecessary for us to disturb it on the grounds 
urged here relating as they do entirely to the other Mouzah. 

The Collector’s decision must be deemed to have been 
virtually unappealed and undisturbed in respect of Mouzah 
Phoolwaree. 

The appeal is dismissed ; the parties under the circum- 
stances will bear their own costs in this Court. 
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KpWARDS 
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TurnNER, J. Jd. 


HIGH COURT REPORTS, N. W. P. 
RUMMUN SINGH jiscceccedecaee eevsecascecwass Appellant. 


MAHARAJAH ExSHREE PERSHAD, ...... Respondent. 


Although ina Mouzah cultivators may not possess the right of aliening 
their holdings yet if with a knowledge of such an alienation the Zemindar 
accepts rent from the alienee, he recognizes the alienee’s position and is 
as much bound as if he had expressly assented to the alienation. 


‘Tuts was a special appeal from the decision of Mr. H. B. 
Henderson, the Civil Judge of Benares, dated the 9th August, 
1866, confirming the decree of the Principal Sudder Ameen 
of Benares, dated the 18th July, 1866. 


Meer Zuhoor Hossein, for appellant, the defendant. 


Lalla Mun Rai and Meer Ali Ahmed, for respondent, the 
plaintiff. 


Tur Judge has found (as we understand his judgment) 
that although alienations are frequently made without the 
consent of the Zemindar being sought, the Zemindar has 
preserved the right of objecting to and preventing alienation. 
In effect, the Judge finds that the cultivators have not by 
custom a transferable interest in their cultivation, unless the 
Zemindar either expressly or tacitly assents to the alienation. 
Having determined this, the Judge should have proceeded 
to consider the appellant's plea that the Zemindar has re- 
ceived rent from him, and therefore must be taken to have 
assented to the mortgage. If with a knowledge of the 
alienation, the Zemindar accepted rent from the alienee he 
has recognized his position and is as much bound as if 
he had expressly assented to the alicnation. We remand 
the case in order that the Judge may determine the issue 
raised by the defendant appellant which has not been deter- 
mined. The Judge in disposing of the case will be so good 
as to provide for the costs of this appeal. We therefore 
reverse the decision of the Lower Appellate Court and remand 
this case for re-decision. 
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Nowsut Ram....... Cee pucteapecuaes Appellant. 
DURBAREE SINGH, and others, ......... Respondents. 


Where a decree is passed against ancestral property on confession of the 
ancestor, and the suit is brought by the sons to establish their reversionary 
right or to obtain possession by setting aside the decree and confession ;— 
Held that the twelve years limitation is applicable to puch suits, 

Held further that in case of ancestral property, the admission of a father 
may be used as evidence against his sons, but is not conclusive and does 
not estop the sons from contending that such admission was collusive or 
er) uneous. 

Before partition a Hindeo father has no definite share in joint ancestral 
property, which he can aliene, 


f 2 

Tuts was a special appeal from the decision of Mr. F. 1867, 
Thompson, the Civil Judge of Shahjchanpore, dated the 5th  Fébruary 12, 
October, 1866, confirming the decree of the Moonsiff of * 4: 40 


Shahjchanpore, dated the 5th June, 1866. oe 
resent : 
Moulvie Mahomed Hyder Hossein and Pundit Bishum-  Enwaups, 
bher Nath, for appellant, the detendant. and 


Turner, J. J. 
Shah Assud Ali and Moonshee Madho Lall, for respondents, 
the plaintiffs. 


Tue appellants (defendants in the present suit) formerly 
brought a claim for proprietary possession of the disputed  *‘ 
villages against several parties including the present plain- 
tiffs’ father then in possession as farmers. Their claim was 
dismissed by the first Court holding the estate to have been 
the hereditary property of the then defendants; but the 
Appellate Court, on the 18th June 1855, upholding the 
finding of the first Court, decreed the claim against such of 
the defendants (including plaintiffs’ ancestor) as had con- 
fessed the claim, remarking at the same time that “the ” 
“ appellant is not awarded by this order any specific por- ” 
“ tion or fractional share of the estate, but that he is simply ” 
“ put in the place of the confessing defendants and vested ” 
“ with their rights and interests, whatever they may be.” 

In execution of the above decree, the present plaintiffs’ 
possession being interfered with, they instituted this suit on 
the 18th April 1866, for the establishment of their here- 
ditary aud reversionary right by cancelment of the above 
confession and decree, alleging that the property being he- 
reditary, their ancestor was not competent under Hindoo 
Law to make it over to the defendants, either by confes- 
sion og otherwise without the plaintiffs’ consent. Both the 
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Courts decreed the plaintiffs claim over-ruling the defendant’s 


‘pleas of limitation and estoppel. 


The defendants urged the following pleas in special ap- 
peal. 

1st.—That. the Limitation Law hars the claim. 

22d.—That plaintitis are estopped by the admission of 
their father, 

3rd.— That the father’s share in the property should have 
been deducted from the claim. 

J UDGMENT. 

We are of opinion that the period of limitation for a suit 
of this nature is twelve years, whether the suit be for posses- 
sion or for declaration of right. Thus suit so far as it prays 
for a declaration of right has been reudered necessary by 
the decree of 1855, which destroyed the reversionary in- 
terests of the plaintiffs Purus Ram and others. They now 
seck by obtaining a declaration of right to re-establish 
their reversionary right. 

With regard to the second plea. We are of opinion that 
among Hindoos in the case of ancestral property the ad- 
mission of one, who succeeds to the estate may be used as 
evidence against his sous, but it is not conclusive evidence, 
and it does not estop his sons from contending, that cither 
collusively or crroneously their father made such admission. 
With regard to the third plea until partition has taken place 
a Hindoo father has no definite share in ancestral property, 
which he is competent to aliene. No other pleas are insisted 
upon in this appeal. We, therefore, dismiss it with costs. 


Interest at 6 per cent. 
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POOLUNDER SINGH,..0......cccceeeec cee en enone Appellant. 


FVAM: PERSE AD poricassmuntawaseeandqmburasewasioe’s Respondent. 


Where the plaintiff was a minor and his interest could not primd facte he 
alienated ;— Held that the onus of proving that due inquires were made 
a8 to the necessities for the loun, and that it was incurred by the Manager 
for benefit of the estate lies on the defendant. 

It iy not necessary to show that such necessities actually existed, but 
that reasonable inquiry was made as to the existence of such necessities 
and the object for which the loan was intended. 


T's1s was a special appeal from the decision of Mr. F, 1867. 
Thompson, the Civil Judge of Shahjehanpore, dated the “February 12, 
5th October, 1866, reversing the decree of the Principal % 4. Wo. 65 





Sudder Ameen of Shahjehanpore, dated the 11th December, ee 

1865. Present : 
EpwarbDs 

Baboo Pearey Mohun Banoorjee, for appellant, the plaintiff. and 


Turner, J. J. 


Lalla Man Rai and Pundit Bishumbher Nath, for res- 
pondent, the defendant. 


Tue Judge found that the deeds were executed by the 
widow through her brother-in-law, and then he proceeded 
to find further that the widow must have been aware of the 
defendant's possession under the mortgage, and that she 
could not have brought up her sons without the profits of 
her share. This appears to us logical. The widow says 
“Twas absent and knew nothing about the mortgage ” 
“or the mortgagee’s possession, for I continued to receive 7 
“my share of the profits.” 

This seems a more logical argument than that of the 
Judge. Again the Judge does not scem to have noticed the 
suspicious circumstance that in the deed of mortgage, 
although other minors are partics and are specified ag 
minors, the plaintiff is not specified as @ minor nor was he 
so specified in the suit which was brought upon the bond. 

The decision of the Judge being erroneous on a point 
of law to which we shall presently advert, and a remand 
being therefore necessary, we desire the Judge to re-consider 
the issue of fact. 

The error in law which the Judge has committed ig in 
holding that the onus probandi lay on the plaintiff. This 
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is erroneous ; primd facie there could be no alienation of 
the plaintiff’s interest. Therefore, the defendants are bound 
to prove that “ afterdueinquiry as to the necessities for ” 
“ the loan, and satisfying themselves that the Manager was ” 
“acting in the particular instance for the benefit of the” 
“ estate,” the renders advanced the money in consideration of 
which the estate was pledged. It is not necessary for the 
defendants to show that such necessities actually existed, 
but if they could establish this, it would be cogent evi- 
dence on the issue which they are bound to prove, viz., 
that the person under whom they claim made reasonable 
inquiry as to the existence of such necessities, and the object 
for which the loan was intended. 

The mere written statements of the defendants are not 
by themselves sufficient or indeed any evidence and yet 
the onus probandi on this issue lies on the defendants. 

We reverse the decision of the Lower Appellate 
Court, and remand this case for re-decision in reference to 
the foregoing remarks, ‘The Lower Appellate Court will 
be so good as to provide for the costs of this appeal. 
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Musst. NowaB BEGUM,.........c00eceees Appellant. 
RUSTUM KHAN,.....-.00cceencseseecereeeees Respondent. 


The allotment of land to defendant by partition extinguished plaintiff's 
right in it altogether, his subsequent porsession was either that of a 
trespasser or a tenant at will, his dispossession was not illegal and he has ne 
legal right of suit for recovery of possession. 


T HIS was a special appeal from the decision of Mr. H. Van- 
sittart, the Civil Judge of Bareilly, dated the 18th July, 1866, 
reversing the decree of the Deputy Collector of Barely, 
dated the 19th January, 1866. 


Mr. T. Conlan, for appellant, the defendant. 


Moulvie Umjpud Ali, Meer Koorban Ali and Lalla Bun- 
waree Lalt, for respondent, the plaintiff. 


We nced not notice any other than the second of the 
grounds of appeal, as that is not only valid but a sufficient 
reason for the dismissal of the plaintiff’s claim. 

The defendant contended and the Deputy Collector found 
that the land in suit fell to the defendant’s lot by a parti- 
tion which took place recently in 1272 Fuslee. This find- 
ing was not impugned by the regular appeal, nor disturbed 
by the Judge, who, however, appears to have held that the 
plaintiff’s right in the land as a cultivator was not atfected 
by the partition. But this opinion is erroneous. Whatever 
may have been the plaintiff’s position prior to the partition 
whether he personally cultivated the land in suit or made use 
of the services of others in its cultivation, the allotment of 
the land by partition to the defendants extinguished his 
rights in it altogether. If he has subsequently held it, he 
can only have held it as a trespasser, or a tenant at will, as 
it isnot pretended that he holds it under a lease for any 
Jong term. If, therefore he has been dispossessed of it, his 
dispossession 18 not illegal and he has no leval right of suit 
for recovery of possession. ‘ 

We therefore reverse the Judge’s decision and dismiss 
the suit; and decree the appeal with costs. Interest at 6 
per cent. 
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SHUNKER LALL, and others,........ avai Appellants. 
PoorrRUN MULL, and others,......... sesseees drespondents, 


In construing deeds where their terms are doubtful it should be ascertained 
in what manner the terms of the deeds were understood and acted upon by the 
parties during the years immediately succeeding the grant. 

The suit was properly entertained in the Revenue Court as the plaintiffs, 
position was not of a mere non-proprietary tenant. 


Tuts was a special appeal from the decision of Mr. C. Horne, 
the Civil Judge of Mynpoorie, dated the 13th November, 
1866, confirming the decree of the Sudder Ameen of Mynpoo- 
rie, dated the 30th July, 1866. 


Pundit Ajoodhya Nuth and Moulvie Furreed-ood-deen 
Ahmed, for appellants, the defendants. 


Moulvie Mahomed Hyder Hossein, for respondents, the 
plaintiffs. 


We are unable to dispose of this appeal conclusively on 
the basis of the decisions of the Lower Courts. The question 
whether the plaintiffs are entitled to retain the holding 
originally granted to them by Gunga Ram, and confirmed 
to them by Shunker Lall and others, as the purchasers of 
Gunga Ram’s rights, without paying the sum of Rs. 70-10-0 
mentioned in the deed of gitt executed by the latter, and 
the deed of agreement executed by the purchasers of his 
share, must be decided in reference to the terms of those 
deeds. The Court of first instance has not decided how those 
terms ought to be construed. The Lower Appellate Court 
holds that the land was not rent-free but was assessed at a 
reduced rate so as to leave a good profit for maintenance. 

We do not determine that the Judge’s interpretation is 
incorrect, but we think it open to much doubt under the 
circumstances. It is very desirable to ascertain in what 
manner the terms of the deeds were understood and acted 
upon by the parties during the ten years immediately 
succeeding the grant. The real intention of the parties may 
fairly be gathered from their conduct, and from the effect 
given to the grant before the commencement of the dispute 
out of which this suit has arisen. It may be that Gunga 
Ram meant to assign the holding in suit and its entire 
proceeds for the maintenance of the grantecs, and to charge 
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himself and those who might derive a title to his estate from 
him with the payment of the revenue due to the Government 
on account of the holding. Or he may have calculated such 
revenue to amount to Rs. 70-10-0, and have meant to grant 
the holding to them subject to such payment; and if it 
should be fuund on inquiry that the granteus for many years 
subsequent to the grant paid that amount annually to Gunga 
Ram’s successors in his share, the latter interpretation will be 
plausible. But, if a different construction, tavurable to the 
plaintiffs’ pretention, should be found to be moie tenable, 
they will be entitled to a decree ayvreeably to their claim ; 
such a decree will not preclude the defendants from raising 
the question as to the plaintiffs’ lability for the revenue of 
their holding in any suit other than the present, in which 
such a question may be fitly raised on other grounds 
than the terms of the deeds above-mentioned. Whichever 
construction may be given to the doubtful terms, it seems 
clear that the plaintiffs are not in the position of mere 
non-proprietary tenants, and that consequently this suit has 
been properly entertained in the Civil Courts as distinguish- 
ed from the Revenue Courts under Act X. of 1859. 

With these remarks, we remand the case for further inves- 
tigation and fresh decision, as well as for a suitable order as 


to the costs of this appeal, through the Lower Appellate 
Court to that of first instance. 
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DAL CHUND,.........044. oS emetncebes teceeseeree, Appellant. 


MusstT. Sketa Koonwe_r, and others, ............ Respondents. 


Where a maafee land is after resumption and assessment left in the posses- 
sion of the ex-maafeedars, the persons entitled to collection or profits are in 
the absence of any stipulation tu the contrary, the ex-maafeedars, and not the 
lumberdar of the village. 


Tuts was a special appeal from the decision of Mr. B. 
Sapte, the Offg. Civil Judge of Meerut, dated the 8th June, 
1866, modifying the decree of the Deputy Collector of 
Boolundshehur, dated the 9th March, 1866. 


Lalla Man Rai, Moonshee Hanooman Pershad and 
Lalla Lalita Pershad, tor appellant, the defendant. 


Lalla Gokul Chund and Lalla Hurkishen Dass, for respon- 
dents, the plaintiffs. 


THE decisions of both Courts appear to be erroneous or de- 
fective in respect of the plaintiffs’ claiin to share in the pro- 
fits of the 82 beegahs of resumed maafee land. After the 
resumption that land having been assessed was, it would 
seem, left in the possession of the ex-auafeedurs ; if 50, they 
wowld be the persons cntitled to make the collections, or 
profit by them. Some of these persons leased their shares, (five 
shares) of the resumed land, reserving arent of Rs. 14-9-4; 
others of the sharers mortgaged their shares, (seven shares), 
the whole resumed Jand being considered as divisible into 
twelve shares. The appellant Dal Chund claims under these 
deeds to stand in the position of the ex-manfeedurs, and to 
enjoy on his own account all the profits and collections, The 
plaintiffs’ case 1s, that the collections from his resumed maa fee 
are in the same condition in the hands of the defendant, the 
lumberdar, as are the other collections made by him from 
the Zemindar, and both the Courts have decreed this item 
in the plaintiffs’ favor; but it appears to us, that this has 
been done without a distinct consideration and adjudication 
of the grounds, on which the defendant relies, and which we 
have indicated, for claiming to hold these collections separate. 
We remand the case to the Judge for an adjudication as 
to this item. The Judge will dispose of the costs of this 


appeal. 
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Musst. LADO BEGUM,.....cccccecesseeeeeeeeeeeee A ppellant. 


Musst. Acuru 14g AMEKR-OOL-NISSA 
I PUL, alias AMEER-OOL-NISSA, 1 _.. Respondents. 
and others, j 


Where it was proved that for twenty years, the plaintiff had enjoyed the pro- 
fits of an estate made over to her by her husband for her maintenance and 
subsequently conveyed to her by a deed purporting to be a deed of sale in part 
payment of dower ;—Held that the sale or Aibba-bil-iwaz is not vitiated merely 
by the fact of the property being managed by the lady’s husband or his 
agents or that in the mutiny it wag attached and released as her husband's 
property and was subsequently recorded in his name. 





Tuts was a regular appeal from the decision of Syud __ 1867. _ 
Abd-ool-lah Khan, Principal Sudder Ameen of Meerut, dated Peigieeats 18, 
\ oye . A. No, 189 

the 5th September, 1866. of 1866. 

Pees 
, LOSS 

Moulvie Muhomed Hyder Hossein and Baboo Buince yp, and “ 

Pershail, for appellant, the plaintiff. ARNON, J. J. 


Moulvie Sumee-ool-lah Khan, Pundit Bishumbher Nath and 
Lalla Lalita Pershad, for respondents, the defendants. 


THIS is a suit by the widow of adeceased Mahomedan to 
establish her right to an estate, which was ostensibly con- 
veyed to her by him on the 15th December 1853, by a deed 
of hibba-bil-vwaz in part payment of her dower. 

The Lower Court has held the deed to have been purely 
nominal and wholly inoperative, and the suit instituted on 
the 20th May last to be barred by the Limitation Law. 
The appeal impugns the correctness of the ruling in refer- 
ence to the facts found and admitted. 

We think, that the appeal must prevail. The genuineness 
and authenticity ofthe deed is found by the Lower Court 
and is not here disputed by the other party. It is also 
proved, and not here disputed that for twenty years past 
i. e., both before the date of the sale deed and since her 
husband’s decease, she has uniformly received and enjoyed 
the profits of the estate. The sale deed was followed by 
mutation of names. It seems that some twenty years ago 
her husband separated from her, and assigned her the 
income of the estate asa maintenance. From the date of 
the sale, however, she must be held in our opinion to have 


154 


__ 1867, 
February 13, 
R. A. No. 189 
__of 1866. 


1867. 
February 14, 
R.A. No. 188 
of 1866. 
Present : 
Moraavy, C. J. 


and 
Roserts, J. 


HIGH COURT REPORTS, N. W. P. 


received that income in virtue of the sale deed. This conclu- 
sion is not weakened by the circumstance that after the sale. 
the estate may have been managed on her behalf by him or 
his agents; or that, after the mutiny, as it was attached as 
his property, so it. was also released as belonging to him, and 
thenceforward was recorded as his until his death ; she 
nevertheless continuing as before to receive the income. 

We consider her entitled to be recorded as a real purchaser 
of the property, and as such decree her claim and appeal 
with costs, and interest at 6 per cent. 


Qapirn ALI KHAN, and another,......... Appellants. 
MussuMaT NowsHa Brauy,...... japaesnes Respondent. 


A Will which never received the requisite assent from the heirs of the 
testator inoperative to alter the rights of heirs to succeed according to the 
Mahomedan Law of inheritance. 


THs was a recular appeal from the decision of Rai Hait 
Lall, Additional Principal Sudder Ameen of Moradabad. 
dated the 4th September, 1866. 


Lalla Man Rai, Moulvie Mahomed Hyder Hossein, Meer 
Zahoor Hossein, Moonshee Hanooman Pershad and Moul- 
vie Furreed-ood-deen Ahmed, for appellants, the defen- 


dants. 


Moulvie Umjud Ali, Meer Koorban Ala and Pundit Ajoo- 
dhya Nath, for respondent, the plaintiff. 


One of the defendants in the suit, Qadir Ali Khan, the 
son of Moulvie Mahomed Nasir Ali Khan deceased, and of 
the other defendant Mussumat Oomrao Begum is the 
appellant in this case, which is an appeal from the Princi- 
pal Sudder Ameen of Moradabad. The suit was brought 
by Mussumat Nowsha Begum. These two ladies are the 
widows of the deceased Moulvic, who atthe time of his 
death and for some time previously held a civil appoint- 
ment in the Gwalior estate. He was originally, it would 
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appear, & native of Rampore. At the time of his death, 
which occurred at Gwalior on the Ist November 1880, he 
was possessed of considerable property, part of which 
consisted of land in Moradabad, and part in his own 
possession at Gwalior, The plamtiff’s case is, that the 
deceased made a will three months before his death, dis- 
posing of his property as follows, that is to say, after 
dividing it into five shares, he gave one share to charitable 
purposes ; one share to his mother Ajooba Begum, and 
after her death to his brother Gholam Jafer; one share 
to each of his two widows; and one share to his son (the 
appellant), who was also to succeed ultimately to the 
widows’ shares. The plaintiff states that this will was duly 

consented to by the testaton’s heirs, and is therefore valid 
according to Mahomedan Law : and her suit is for pus- 
session of her share. 

Some questions arise upon the construction of this 
alleged will, but in the view which we take of the ease, it 
is unnecessary to advert iore particularly to the 
terms of this document. The arguments on appeal have 
been chiefly confined to the two main issues framed 
hy the Principal Sudder Ameen, respecting (1) the 
making and execution of the will by Mahomed Nasir, and 
(2), the acquiescence and consent of the heirs. The Prin- 
ee Sudder Ameen has found both these issues in the 
plaintiff's favor, Our judgment proeceds on the second 
issue, and upon this, we have come to the conclusion (differ- 
ing from the Principal Sudder Ameen) that the will never 
received the requisite assent from the heirs of the testator, 
and is, therefore inoperative to alter the mht of the heirs 
to succeed according to the Mahomedan Law of inheritance. 

The decision of this issue alone is sufficient for the de- 
termination of the plaintiffs suit, which is based entirely 
on her rights under the will. If we had also to decide 
whether the document which is put forward asa_ will is 
sufficiently established as having been made and executed 
by Mahomed Nasir, we shvuld hesitate to do so upon the 
evidence now before the Court. 


The original document was in the possession of Dowlut 
Ali a Judicial Officer in service at Gwalior after Mahomed 
Nasir’s death. It is now stated to be deposited in some 
Government Office at Gwalior. We see reason to think, 
it is still, if not in the custody, yet under the control of 
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1807. Dowlut Ali. Efforts have been made to procure its produc- 
nay tS tion in the Principal Sudder Ameen’s Court, but without 
“of ises, Success. It is described as being without date or seal or 
———— —~_ attesting witnesses; and after the signature of Mahomed 
Nasir, a clause has been added in w language different 
from that used in the body of the docnment. Dowlut 
Alia main mover in the transaction, has not given his 
deposition, as the other witnesses at Gwalior have done. 
The rubkaree in which he sets forth his version of the mat- 


ter has been objected to and cannot be admitted in evi- 
dence. 


The evidence of the other witnesses who have been 
examined is in some Important respects inconsistent. We 
do not require to consider it at length. It is certain, we 
think, that Mahomed Nasir executed no testamentary paper 
before the very day of his death, although itis alleged in 
the plaint that the will was made three months previously. 
He had long been ill and the ditference between himself 
and his son, which has been spoken of, is not shown to 
have recently arisen, The evidence tends to prove that 
at some period not longer than three months before his 
death, a rough draft and a fair copy of the document was 
prepared. Why its execution was postponed docs not ap- 
pear. Bearing in mind the provisions of the will itself, 
and that it so materially altered the shares into which ac- 
cording to the Mahomedan Law his property was divisible, 
that it was a document to give eftect to which he must 
have known that the consent of the heirs was requisite, 
that its execution was postponed to a time immediately 
preceding his death, and that the document itself has not 
been produced, nor all the evidence given which might 
fairly be expected to support it, we consider that we should 
not be justified in pronouncing, as the Principal Sudder 
Ameen has done, on the present evidence that the will has 
been established. Whether under the circumstances oppor- 
tunity should be allowed to the plaintiff to offer further 
proof, we need not determine, as our decision is not given 
on this issue. 


We have heard the evidence both oral and documentary 
to show the consent of the heirs to the will. At the time 
of Mahomed Nasir’s death his mother and son were at 
Gwalior with him, his wives being absent. On the 15th 
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November, these persons were all assembled together there, 
and it is on that occasion that the necessary sanction and 
consent of the heirs is supposed to have been given. There 
is no written evidence of such consent beyond a list of 
property prepared on that occasion with a view to a par- 
tition of the estate into five shares. A sum of moncy being 
required for the funeral expenses, a Government Promissary 
Note or some other security was converted into money, and 
the surplus (Rs. 750), was distributed in certain shares 
among the heirs. Assuming it to be shown, that such 
distribution was in accordance with the mode of division 
prescribed by the will, we think this circumstance of little 
weight in establishing consent when the subsequent conduct 
of the heirs is considered. In consequence vf some dis- 
agreement among the heirs the division was not then 
proceeded with. Nothing is shown to have been concluded, 
and no transfer or change took place. Ajoohba Begum ap- 
parently then held and subsequently retained the securities 
for money. ‘The appellant, whose interests were chiefly 
affected by the will, and whose consent was most important, 
was then a young man, and the Court may fairly expect to 
have distinct evidence of a full and free and intelligent 
consent on his part. Such evidence is, we think, wanting. 
We are not satisfied that anything was concluded at the 
meeting on the 15th November, and the subsequent conduct 
of the parties leads to the conclusion, that dissensions forthe 
with broke out among them, and that no consent was after- 
wards given. ‘The Principal Sudder Amecn refers, in ad- 
dition to the oral evidence, to an order of the Collector of 
Moradabad, dated the 23rd April 1861, concerning a 
copy of the will which had been obtained from Gwalior 
at the instance of the Government pleader with a view, 
it seems, to assert a claim to the fifth part of the estate 
given for charitable purposes; but that order can in no way 
affect the question to a petition alleged to have been filed 
inthe Collectorate by the appellant, recognizing the will; 
but the document, which was received by post, is repudiated 
by him; and seeing that it bears date only a few weeks 
prior to the time, when the present plaintitf applied for 
leave to institute proceedings as a pauper to enforce her 
rights under the will against the appellant, we are not 
disposed to regard it as a document really coming from 
the appellant. 
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The proceedings before the Nowab of Rampore at the 
most show, that Ajooba Begum at that time thought fit to 
rely on the will. It is clear from the terms of the compro- 
mise between herself and the appellant that the latter in 
no way recognized its validity or force. 

Upon such evidence, we cannot determine that the requi- 
site consent of the heirs was ever obtained. It rather 
appears to us to show, that from the time of the death of 
Mahomed Nasir, there have been disputes between them, 
and that notwithstanding some progress may have been 
made on the 15th November towards a friendly arrangement 
in pursuance of the terms of the will; nothing was con- 
cluded, and neither then nor subsequently, was the consent 
of the heirs, and specially of the appellant (the person chiefly 
interested) given. Upon this ground, we shall reverse th: 
Principal Sudder Ameen’s decision with costs. 


RaJAH SHUMSHER BAHADOOR, ..........0005. 


Appellant. 
MirzA MAHOMED ALI BEG, ............... ... Respondent. 


Where a plaintiff filed a petition withdrawing his claim unconditionally 
his suit should at once have been struck off the file. If defendant entered 
into sore private agreement and did not fulfil the same, it might give a new 
nght of action to the plaintiff for enforcing that agreement, but was no 
reason for sctting aside the petition of withdrawal as null and void. 


THs was a regular appeal from the decision of Sheikh 
Momin Ali Khan, Principal Sudder Ameen of Shahjehanpore, 
dated the 15th September, 1866. 


Lalla Mun Rai, Moulvie Mahomed ITyder Hossein, Moul- 
vie Furreed-ood-deen A ham ed, Pundit Bishumbher Nath 
and Meer Zahoor Hossein, for appellant, the defendant. 


Moulvie Sumee-ool-lah Khun, and Mirca Hatim Ali Beg, 
for respondent, the plainuff. 


Tue Principal Sudder Ameen’s procedure in this case 
appears to be very unusual and irregular, 


HIGH COURT REPORTS, N. W. P. 


The plaintiff on the 27th February last, in person filed a 
petition purporting to request the withdrawal of his claim. 
His suit should at once have been struck off the file. The 
Principal Sudder Amcen’s reasons for delaying to dispose 
of the suit are quite insufficient, and the course pursued 
by him was direetly calculated to suggest to the plaintiff 
the advantage, which he might gain by pretending that 
he had been induced to withdraw his claim by a promise 
of some kind. The evidence adduced in support of the 
alleged promise to pay Rs. 4,000 cash, and an annuity of 
Rs. 200, is not in our opinion trustworthy in the face of 
the plaintiff's own statement to the contrary of the above- 
mentioned date, and his subsequent exccution and registra- 
tion of a deed of relinquishment of the claim, But, if the 
defendant had privately entered into some agreement of 
the kind alleged and refused to fulfil the agreement, the 
circumstance might have given the plaintiff a new right of 
action for the cnforcement of the agreement, but was no 
valid reason fur setting aside as null and void, the petition 
filed by the plaintiff on the 27th February last, by which the 
present claim was unconditionally withdrawn. What may 
have been the plaintiffs motives for filing that petition, it 
is unnecessary to inquire, but his own allegation at the time 
was, not that he had compromised his claim with the defen- 
dant, but that he withdrew it in consequence of advice 
pressed upon him by other parties. The grounds of appeal 
need not be further considered. The appeal is decreed and 
the suit dismissed with costs, and interest at 6 per cent. 
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SHEIKH MAHOMED,,.........:scesceecssseecveees deespondent, 


Where it was made a distinct condition of sale that the property should 
be sold to the highest bidder without any restriction of the purchaser being 
rebel or not ;—Held that the Government may like other seller impose any 
condition it pleases in reference to the property which it offers to sale prior 
to sale, but are not at liberty subsequently to the sale to disaffirm or annul 
it ona ground not only novel but directly at variance with the terms on 
which it offered the property for sale. 


Tarts was a special appeal from the decision of Mr. M. B. 
Thornhill, the Civil Judge of Seharunpore, dated the 21st 
November, 1866, reversing the decree of the Principal Sudder 
Ameen of Seharunpore, dated the 2lst July, 1866. 


Lalla Man Rai, Moonshee Hanooman Pershad and Pundit 
Bishumbher Nath, for appellant, the defendant. 


Moulvie Sumee-vol-lah Khan and Moulvie Furreed-ood-deen 
Ahmed, for respondent, the plaintiff. 


Tue plaintiff is a purchaser of certain confiscated property 
situate in Zillah Moozuffurnuggur at an auction sale, held 
by the direction of Government on 20th April 1864. The 
sale was to be concluded to the highest bidder without con- 
sideration whether such a bidder was rebel or not. The 
person who offered the highest bid was the plaintiff and 
the property was knocked down in his name, it being re- 
corded on the record of bids, that the sale was concluded 
subject to confirmation by the Collector. The Collector 
refused to confirm the sale in favor of the plaintiff on the 
eround that be was a rebel, and the sale was accordingly 
cancelled by Government on the recommendation of the 


Collector. 


This suit was brought by the plaintiff to establish the 
validity of his purchase, and was dismissed by the Court 
of first instance, on the ground that the sale was not com- 
pleted till the sanction of Government had been given to 
it. This decision was reversed by the Judge and its propriety 
was impugned in special appeal. 
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JUDGMENT. ev Oe 
Iebruary 14, 

The robkavee ordering notification of sale, dated 14th of 4. No. 2098 
March 1864, was to the effect following. “ Permission is” sat We 
“ given to hold the auction sale, and whatever person pays” 
“ the greatest price the sale to him isto be made final, it 1s” 
“not to be considered whether be was a rebel or not.” On 
the 16th March 1864, a notification was issued in pursuance 
of the vobhuree stating, that intending purchasers should 
attend at Moozuffurnugeur, and that the auction purchaser 
should be bound according to the conditions of the auction 
sale, and whatever person paid the greater price in his 
name the sale would be made final, and that there would be 
no consideration as to whether the purchaser was a rebel 
or any other person. “Let any person whosoever wishes” 
“ purchase.” After the lot had been knocked down to the 
plaintiff it was recorded on the record of bids as follows. 

“ This sale was concluded in the name of Moulvie Sheikh” 
“Nahomed son of Moulvie Ahmed-ool-lah, resident of” 
“Thana Bhowun on the condition of confirmation by the” 
“ Collector.” 

The plaintiff alleges that this condition which was net 
notified cither in the robkarce directing notification of sale 
was in cxeess ofauthority, and that even ifit could be held 
valid toany extent it could only confer on the Collector 
authority to annul the sale in case of non-comphance with 
auy of the conditions ofsale. He now secks to have the 
sale declared valid, the Revenue Authorities having annulled 
it on the ground that he was a rebel and will probably create 
disturbance, and injure the Hindoo inhabitants of the 
District. 

We observe that in the letter to Government, North 
Western Provinces, dated the 12th January 1864, the Board 
of Revenue advise that no restriction should be placed on 
the competition of the resident brotherhood, “ ever though” 
“connected with the ec-proprietors.” They add a stranger 
might find it dificult to give celfective possession, and 
besides the Government need not lose the chance of a higher 
price from unrestricted competition. 

On the 16th February 1864, the Lieutenant Governor, 
North Western Provinces, in a letter addressed to the Board 
of Revenue sanctioned the proposed sale as detailed in the 
Board’s letter, and these two letters were communicated to 
the Collector prior to the sale. 
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The notice in the Government Guzette bears date, the 
16th day of March 1864, and it is there stated that the 
property “ will be sold to the highest bidder.” There is no 
mention of any condition, that rebels or their descendants 
may or may not purchase. 

We are of opinion, that inasmuch as the Collector with 
the sanction of the superior authorities made it a distinct 
condition of the sale, that the property should be sold to 
the highest bidder, and that the consideration as to whether 
he was a rele] or not, should not affect his mght to pur- 
chase, the Government are not at liberty subsequently to the 

sale to disaffirm and annul the sale on theground stated. The 
Governm: nt like any other seller may impose whatever 
conditions it pleases, in reference to property, which it offers 
for sale, prior tothe sale; but when it has expressly nae 
that it will not allow a particular objection to operate, it 3 
not at liberty subsequently to the sale to impose a ee 
on the sale not only novel but directly at variance with the 
terms, under which 16 offured the property for sale. For 
these reasons we reject. this appeal and confirm the judg- 
ment of the Lower Appellate Court with costs. Lnterest at 6 
per cent. 


HIGH COURT REPORTS, N. W. P. 


DuRYA, and others, ............66 Appellants. 


MOHUR SINGH,....csccesseesseveevece Respondent. 


Held that though there may be condition for repayment of mortgage debt 
in money, the mortgagee may bind himself to receive the payment in 
money's worth, and this orally notwithstanding that the mortgage debt is 
created by a written obligation. The mode in which an obligation may be 
discharged and satisfied by payment is a distinct matter from the obligation 
itself, 


Tuts was a special appeal from the decision of Mr. M. B. 
Thornhill, the Civil Judge of Saharunpore, dated the 3rd 
October, 1866, reversing the decree of the Principal Sudder 
Ameen of Saharunpore, dated the 3rd August, 1866. 


Lalla Man Rai, and Moonshee Hanooman Pershad, for 
appellants, the plaintiffs. 


Lalla Gokul Chund, for respondent, the defendant. 


THE mortgage was made in April 1853, by a deed of 
conditional sale. The principal sum (Rs. 200) was to be 
repaid within six years. In March 1859, and therefore before 
the six years had expired, a verbal agreement was, as the 
plaintiff alleges, made for the repayment of the mortgage 
money in the manner following: certain trees belonging to 
the plaintiff and growing near to the garden, which was 
the subject of the mortgage were to be cut by the defendant 
and taken by him at an estimated value of Rs. 200, and 
when cut and taken the mortgage was to be deemed to be 
discharged and paid off. 

The plaint in this suit after stating the above particulars 
alleges, that the trees were cut down and taken by the 
defendant, but that he had refused to give the plaintiffs 
credit for the proceeds, as had been agreed. The plaintiffs 
therefore after depositing the mortgage money (Rs. 200) 
in Court, ask for redemption and they also seek to recover 
Rs. 200 as the price of the trees cut and taken by the 
defendant under the agreement. 

The plaintiff obtained a decree in the Court of first 
instance, which was affirmed by the Judgeon appeal to the 
extent so far as it related to the claim to redeem on a deposit 
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___1867. sof the Rs. 200, but reversed as to the claim for Rs. 200 the 
Focaay 16 price of the trees. 
‘of 1867. The Judge considered that the verbal agreement made in 
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March 1859, concerning the trees could not be admitted to 
modify the terms of the conditional sale as to the mode of 
repayment. 

We think this view is incorrect. The deed of conditional 
sale contemplates a repayment in money, but this notwith- 
standing, it was clearly competent to the parties to make 
the arrangement which they did in 1859, substituting for 
a money payment another mode of payment and satisfaction. 
If the mortgagee is content tu accept payment in money's 
worth instead of in coined money, he may bind himself to 
do so, and this orally, notwithstanding that the mortgage 
debt is created by a written obligation. The mode in which 
an obligation may be discharged and satisfied by payment is 
a distinct matter from the obligation itself. 

If the plaintiffs can establish the agreement of 1859, they 
should be permitted to do so, and should it be proved that 
the defendants have cut and taken the trees and have refused 
to credit the proceeds (estimated at Rs. 200) in the manner 
agreed on, the plaintiffs should be allowed in this suit, having 
deposited in Court for the purpose of obtaining redemption 
the sum of Rs. 200 the amount of the mortgage debt, to 
recover from the defendant Rs. 200, the price (settled between 
them) of the trees cut and taken by them, and mis-appro- 
priated. 

We remand the case to the Lower Appellate Court for trial. 
The Court will dispose of the costs of this appeal. 
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AZHUR-OOD-DEEN, and others,..........+. Appellants. 
MOHUR SINGH, and others,............00006 Respondents. 


Held that the plaintiff’ mere maafeedurs of a moiety of the right of 
Giovernment, hid no right to plant trees themselves, or to prevent the 
Zemindars from planting the trees, as they had no right to the land 


Ts was @ special appeal from the decision of Rai Hait 
Lall, Principal Sudder Ameen of Moradabad, dated the 16th 
November, 1866, reversing the decree of the Moonsitt of 
Moradabad, dated the 9th March, 1866. 


Moulvie Mehndee Hussun and Baboo Pearey Mohun 
Bunoorjee, for appellants, the plaintitts. 


Lalla Man Rai, Moonshee Hanooman Pershad and Lalla 
Lalita Pershad, for respondents, the defendants. 


THE plaintiffs, the mere mwafeedars of half of the village, 
entitled to receive a molety of the right of Government, 
brought this suit against the Zemindar of the village for 
possession of certain quantity of land rent-free, to recover 
the rent, and to uproot the trees planted by the Zemindar in 
the said land. The Zemindars replied that they as Zemin- 
dars had iight to plant trees and gardens witheut the 
permission of the plaintiffs the maafeedurs, and that the 
suit by plaintiffs for possession of land and to uproot the 
trees is not maintainable. 

The Court of tirst imstance decreed the claim, but its 
decision was reversed on appeal by the Principal Sudder 
Ameen, who was of opinion that the plaintifts adaafeedars 
cannot prevent the Zemindar from planting the trees which 
they by custom were anthonzed to do without the permission 
of the former. 

JUDGMENT 

The plaintiffs appear to be mere imac/feedays of half of 
the village, entitled to receive a moiety of the right of the 
Government in the produce of the land. They are not 
proprietors of the land, and do not, as maafeedurs, porsess 
auy right of planting trees or of preventing the village 
Zemindars from planting trees. This being so, the suit is 
iu our opinion unsustainable ; and the appeal is dismissed 
with costs, Interest at 6 per cent. 
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BURYAR SINGH, and others, ............00.00. Appellants. 


MUSSUMAT HUNSEE, and others,............ Respondents. 


Under the Hindoo Law where property is proved to be a separate and 
divided property, the daughters and daughters’-son are the legal heirs entitled 
to it and not more remote relations to the deceased. 


Tuts was a special appeal from the decision of Mr. G. H M. 
Ricketts, the Offg. Civil Judge of Allahabad, dated the 8rd 
October, 1866, modifying the decree of the Principal Sudder 
Ameen of Allahabad, dated the 13th April, 1866. 


Lalla Man Rai and Lalla Lalita Pershad, for appellants, 
the plaintiffs. 


Moonshee Hanooman Pershad, Moulvie Mahomed Hyder 
Hossein and Baboo Bainee Pershad, for respondents, the 
defendants, 


WiTH regard to the property situate in Mouzah Oodathoo, 
the Judge has found that it was the separate acquisitiun of 
the respondent Mussumat Hunsee’s husband; and with 
regard to the property in Mouzah Kajoo it is found that 92 
beegahs, 18 biswuhe of cultivated land are divided absolutely, 
and that there are 13 beegahs, 6 biswahs of cultivated land, 
and 5 beegahs,6 biswahs and 12 dhoors of waste land which 
are held in common. From the facts found and in 
reference to a decision of this Court, I. Decision, Sudder De- 
wanny Adawlut, N. W. P., 1865, p. 278. We are of opinion 
that the property must be regarded asa property which has 
been rendered completely separate property by division, 
although as to some small portion of it there has been no 
actual division of the lands but only an ascertainment of 
shares. 

It is alleged by the respondents (and it is reasonable to 
conclude that it was so), that at the time of partition, all 
the then culturable land was divided, and that the portion 
of culturable land which is now undivided was then waste. 

The division was made of all that could be profitably 
divided. The shares in the waste were to be held in the 
proportion of the separate holding in the cultivated land. 
So far then as they could advantageously do so, 1t 1s clear 
that the family made an entire division, and what they 
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Held that according to Hindvo Law current at Benares, the daughter’s-sona 
inherit in defaull of qualified duughter, and that if there be sons of more 
than one daughter they take per capita and not per atirpes. ‘The widow was 
incompetent to modify the terins of the original transaction injuriously to 
the reversioners. 

The plaintiff is equitably entitled to recover the profita of the share 
adjudged to him from which he has been unjustly excluded in consequence 
of his grand-mother’s illegal proceeding. 


f | «oe . « ” . 
{HIS was a regular appeal from the decision of Rai Kanjee 
Suhai, Principal Sudder Ameen of Ghazeepore, dated the 
3ist August, 1806. 


Lalla Man Rat, Meer Ali Ahmed, Shah Assud Ali and 
Lallu Jwala Pershad, tor appellants, the defendants. 


Moulvie Furreed-ood-deen Ahmed and Moonshee Hanvo- 
mon Pershad, for respondent, the plaintiff. 


We disallow the first ground of appeal. We consider that 
the suit is not barred by Section 7, Act VILE. of 1859, in 
reference to the former suit relating to the Sarun estate. 
When that suit was instituted the widow of Luchmee Narain 
was still alive, and the plaintiff's right of action in the 
present case may be reckoned as arising on her death if he 
had not impugned her proceedings previously, and he cannot 
be held to be precluded from doing so in this suit, as that 
suit was instituted at a time when the plaintiff himself was 
<b minor. 

The second ground of appeal is in our opinion a valid one. It 
is distinctly stated* in the Chapter of Mac’ Naghten’s Treatise 
relating to inheritance that “according to the Law of Bengal” 
“and Benares, the daughter’s-sons inherit in default of the” 
“ qualitied daughters ; and that if there be sons of more than ” 
“one daughter, they take per capita and not per stirpes.” 
The note at the foot of the page supports this view of the law, 
The plaintiff is, therefore, entitled only to one-third of the 
property which is the subject of this appeal and in respect 
thereof the decree of the Lower Court is hereby modified 
accordingly, 
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* Page 22, vol I., Mac’Nashten’s Treatise on Hindoo Law, Chapter 2 
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We disallow the third ground of appeal. Assuming, for 
the sake of argument, the statement made on the side of 
the defence to be true, that the original transaction was 
really one of conditional sale, and that in 1845 a portion of 
the debt was paid in cash, and the payment of the balance 
arranged for by a mortgage of a different kind, we hold that 
the widow was incompetent to modify the terms of the 
original transaction in a,manner injurious to the reversioners, 
The fourth and fifth grounds of appeal are quite untenable. 
The suit is admittedly brought within three years from the 
date of the plaintiff's majority, and the fact that he was not 
born when the transactions which he impugns took place 
ig immaterial, as he is clearly injured by them, and his action 
is within the time prescribed by the law. The last ground of 
appeal may be considered in connection with an objection 
taken by the respondent under Section 348 of the Procedure 
Code, to the effect that he is entitled to recover wasidt from 
the appellants in respect of the villages im their possession 
on account of the period of their possession to the extent of 
the share adjudged to him. ‘This objection must, we think, 
be allowed. ‘The effect of the Principal Sudder Ameen’s 
decision 1s to recognize the plaintiff as a conditional or 
absolute purchaser of the property; and whichever he be, 
he is equitably entitled to recover the profits from which he 
has been unjustly excluded in consequence of his grand- 
mother’s illegal proceedings. ‘The appellants cannot be re- 
leased from lability to this part of his claim, inasmuch as 
they enjoyed the profits which he claims, although they may 
have a right to be re-embursed by the parties under whom 
they have held. In modification therefore of the Principal 
Sudder Ameen’s decision, we adjudge to the plaintiff res- 
pondent his share of the profits of the property, to which 
this appeal refers, for the period comprised in the claim. 
‘The amount due to him under this finding may be ascertain- 
ed in execution of the decree. The costs of the suit and 
appeal are adjudged to the appellants to the extent of the 
difference between one-half and one-third of the claims as it 
is decreed against them, with interest at 6 per cent., and the 
plaintiff respondent is entitled to recover his costs in propor- 
tion to the extent to which the appeal has been dismissed 
and his objection has been allowed with interest at the 
same rate, 
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_ The limitation applicable to suits for recovery of a wife's person is tle 
limitation provided by Clause 16, Section 1, Act XIV. of 1859. 


Tus was aspecial appeal from the decision of Rai Iait 
Lall, Principal Sudder Ameen of Moradabad, dated the 
28th September, 1866, reversing the decree of the Moonsiff 
of Moradabad, dated the 27th February, 1866. 


THIS was a suit to recover the person of a wife who it was 
alleged by the plaintiff was marricd to him twelve years 
since, and had for the last four years retired from his house 
at defendant’s instigation, together with jewels and clothes, 
&c., belonging to plaintiff. The Court of first instance 
dismissed the claim, which decision was modified by the 
Lower Appellate Court in this way that the decree was 
given for possession of the person of wife, but the claim for 
the recovery of the jewels, &c., was dismissed. 

In special appeal, it was pleaded by defendant special 
appellant that the suit for recovery of the wife’s person was 
barred by Jimitation. 


JUDGMENT. 


We are of opinion that the period of limitation for suits of 
this description is that provided by the 16th Clause, 1st 
Section, Act XIV. of 1859; the action is brought within 
the limitation period. 

The decree should run that the wife be ordered to return 
to the respondent, and that the other defendant offer no 
oppesition to her return, and that such defendant pay the 
plaintiff's costs of this suit. So far as the decree differs from 
these terms, we modify it. 

The appeal is dismissed. 
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NANA NARAIN RAO,..........0665 reece. Appellant. 


Rama NuND, and others,................ Respondents. 


Where a sum assigned to sons was, by the terms of tio will, to be reyard- 
ed a legiey and not asa charge on the estate fur their maintenance , 
Held that Clause 11, Section 1, Act XIV. of 1859, was the limitation ap- 
plicvble to suits under the will tor recovery of the sura due as a legacy. 

Held further that the deniudl of the will by the persons under whoin the 
plaints’ claia Was not a bar tu the present suit 


hy P oi4 

I HIS was a reeular appeal from the decision of Mahomed 
Abd-ool-lah Khan, Prtaetpal Sudder Ameen of Cawnpore, 
dated the 12th September, L566. 


Lalia Man Rai, Moulove Mahomed ITyder Hossein and 
Lullu Jwala Pershad, for appellant, the defendant. 


Moulvie Swimee-ool-lah Nhan, Buboo Rain Narain, Pundit 
Ajoodlya Nath, Moovushee Harnooman  Pershad and, 
Mouleie Mehndce uosan, for respondents, the plaintiffs. 


‘rm first two gromds of appeal contend that as the two 
younger sons of Ram Chunder impugned the will and 
a > . : . : 
cmarelled with their der brother immediately after their 
father’s death ; the CATESC of action must be held to have 
arisen before the expiry of a year after that event ; and 
futher that Clause 138, Section Ay Act XLV. of 1809, 1S 
applicable to the suit. We disallow the contention in 
both respects. We hold that under the 6th Clause of the 
will, the right of the younger sons to avail themselves 
of its provisions did not accrue until the 22nd July 1854, 
and also that the sum assigned to thent thereby is to be 
regarded asa legacy, and not asa charge on the estate for 
their maintenance; and that accordingly Clause 11, Section 
lof the aforesaid enactment is the lnnitation applicable to 
the suit which, having been instituted on the 16th April 1866, 
is within time. 

The third ground of appeal, viz, that as the younger sons 
impugned the will, their representatives the plaintiffs are 
S . . e ° fe : 
precluded from founding @ suit upon it, 18 In our opinion un- 
tenable, Their allogy. vs as to the fabrication of the will 
may or may not have occa false ; but if they were false, such 
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falsehood is not punishable by the dismissal of the present 
suit, which accepts the decisions of the highest Court on the 
question. As tothe fourth ground of appeal, we observe 
that if the suit therein referred to was held by the Prin- 
cipal Sudder Aincen to be dismissible for such a reason, 
and his decision on the point was not made the subject 
of an appeal, it is not therefore at all incuinbent on us to 
dismiss this suit wrongly. 

The fifth ground of appeal is unsustainable inasmuch 
as the defendant did not in the Lower Court prefer any 
claim asa set off for investigation under Section 121, Act 
VIII. of 1859, 

The sixth ground of appeal raises a question which was 
not raised or tried in the Court below and is not pressed 
here. 

As to the last ground of appeal, we remark that interest 
has been claimed and decreed from the date of the Privy 
Council’s decision at the rate of 12 per cent. We think 
that under the cirewmstances interest should be granted at 
the rate of 6 per cent. per annum only from the date on 
which the defendant was made acquainted with the Privy 
Council’s decision, and that he may fairly be presumed 
to have been made acquainted with it within three months 
or by the 19th August 1862. He was then bound in 
pursuance of the will which it affirmed to pay the legacies 
due under it to his brothers, and may rightly be charged 
with interest from that date up to date of payment. 

With the modification which we have now indicated, the 
decision of the Lower Court is upheld, and the appeal is 
dismissed with costs, and interest at 6 per cent. 


HIGH COURT REPORTS, N. W. P. 


Dat, CHUND, and others,............0008 .. Appellunts. 


MussumMaT SoonDer, aud others............ Respondents. 


Held that the plaintiffs were competent to waive their right of mheritance 
to their brother under Hindoo Law in favor of his widow. 

Ina divided estate, the plaintiffs being uot the neat reversioners were not 
entitled to be recognized as successors. 

Held on the construction of the terms of the wajth-ool-urz that it was not 
designed to give the widow a right of inheritance in the joint estate in prefer- 
ence to that of the brothers in contravention to Hindvo Law. 


Tus was aspecial appeal from the decision of Mr. CR, 
Lindsay, the Civil Judge of Moradabad, dated the 22nd 
November, 1866, contirming the decree of the Principal 
Sudder Ameen of Moradabad, dated the 18th June, 1866. 


Moulvie Furrced-ood-deen Ahmed, Buboo Pearey Mohun 
Banoorjee, Moulrie Suimee-ool-lah Whan and Pundit 
Bishwoubher Nath, for appellants, the plaintiffs. 


Lalla Man Rai, Lalla Lalita Pershad and Baboo Oprocush 
Chunder Movkerjee, for respondents, the defendants. 


Tar plaintiffs who are brothers of Dbun Singh deceased, 
claim proprietary possession of two villages Gowree and 
Shaitpore, joint ssid ancestral, and for a declaratory 
deeree as regards to Mouzah Basoopore, in whieh the deceased 
Dhun Singh held his share separately from his brothers, the 
plaintifts. When Dhun Singh dic d he left awidow,a daughter 
and daughter's son, The widow obtained possession 
of all the estate in dispute. Lt appears that Dhun Singh and 
his brothers had by inutual agreement mnade a provision in 
the wajib-ool-urz as regards succession in the event of any 
sharer dying without male issue The condition ino the 
aujib-col-ure of Giowree was, “ that m the erent of any” 
« ghayer dying without male issue, his heiy shall sueceed” 
“and that iv default of heirs his co-parceners shall divide” 
«has share.’ Asimilar provision with the addition of these 
words after issuc, “his widow or whoever may be his heir” 
© shall suceced,” was made in the wujib-vol-ure of Mougah 
Basoopore. ao . 

he defence was that the plaintiffs have no right of 
enecession to the deceased Dhun Simch's estate, whieh would 
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devolve on the widow and after her death on the daughter 
and daughter’s son under the terms of the wajib-ool-urz. It 
was further contended that the plaintiffs cannot claim for a 
declaratory decree as to Basoopore in the life-time of the wi- 
dow, and that for such suit they can have no cause of action 
until any act of waste, &., is committed by the widow. 

The Court of first instance decreed the claim and its deci- 
sion on appeal was aftirmed by the Judge. As regards the 
two villages Gowree and Shairpore, he held that the widow 
could not have succeeded but for the agreement, and that 
Dhun Singh by the proceeding in the wajib-ool-urz meant 
that the surviving brother or brothers would not succeed in 
preference to the widow on the daughter or daughter’s sons, 
and that effect must be given to that provision which is 
sufficient indication of the intention of the parties though 
contrary to Hindoo Law. In regard to Basoopore he found 
that it being divided the widow 1s entitled to possession and 
that the plaintiffs’ have no cause of action. 

In special appeal it was contended, Ist, that the general 
provisions of the wajib-ool-urz do not over-ride the rules of 
Hindoo Law,* 2nd, that the provision of the wajib-ool-wrz 
is no bar to plaintitfs’ claim. 





J UDGMENT. 


The precedent mentioned in the first ground is not applica- 
ble to the present case. The plaintiffs appellants were com- 
petent to waive their own right of inheritance to their brother 
under the Hindoo Law in favor of his widow. Whether they 
did so, is another question, which the second ground of appeal 
is said tu be intended to raise. The discussion of this question 
is however only necessary in respect of the joint property in 
Mouzahs Gowree and Shairpore; the third ground of appeal 
being irrelevant in respect of Mouzah Basoopore, which the 
plaintitts themselves in their plaint declared to be divided 
property. As regards the latter property, the allegation 
that Dhun Singh’s daughter and grand-sons are alive has 
not anywhere been traversed ; and while they are alive, it 
is clear that the plaintiffs appcllants not being next or near 
reversioners are not entitled to be recognized as the succes- 
sors of his widow in the property. In respect of the other 
Mouzahs Gowree and Shairpore, we observe that, in the 
wajtb-ool-urz of the first, the 10th Clause merely provides 
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that in the event of any sharer dying without male issue 
his heir shall succeed, and that in default of heirs his co- 
parceners shall divide his share. ‘This provision may seem 
somewhat superfluous, if the three brothers were the only 
co-parceners in the Mouzah and would be the legal heirs of 
each other, unless it contemplated some future undetined 
contingencies not certainly to be conjectured. But, whatever 
may have been the intention of the provision, there is no 
sufficient ground for holding that it was designed to give 
the widow, who is not mentioned at all, a mght of imheri- 
tance 1n the joint estate in preference to that of the brothers 
in contravention of Hindoo Law. The wajib-ool-urs of 
Mouzah Shairpore is not on the file; but the terms of that 
of Mouzah Basoopore, which are that, in the event of any 
sharer dying without male issue, his widow or whoever may 
be his heir shall succeed to his share, which in default of 
heirs shall be divided among the co-parceners, do not support 
the contention that the partics to the agreement meant to 
give their widows a preference over their brothers in con- 
travention of Hindvo Law, inasmuch as by that law in an 
estate like Basvopore admittedly separate the widow's 
right of inheritance is prior to that of the brothers. 

In moditication of the decision of the Lower Courts, we 
decree the plaintiffs’ claim to the joint property claimed by 
them in Mouzahs Gowrce and Shairpore, and the costs of 
this suit and appeal to that extent with interest at the rate 
of 6 per cent.; dismissing the remainder of the claim and 
appeal with costs, and interest at the same rate. 
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GOORDYAL, and otheis......ccccee seco eee eee Appellants 
Mussumar HUNSKOONWER,.............6. Responde rit. 


Held that a conditional sale may by agreement and acta of the parties be- 
come absolute wihtout formal foreclosure proceedings bemg taken uuder 
Regulation XVII. of 1806. 


Tuts was a special appeal from the decision of Mr. W. 
G. Probyn, the Otfg. Civil Judge of Goruckpore, dated the 
2nd October, 1866, reversing the decree of the Prineipal 
udder Ameen of Goruckpore, dated the 22nd January, 1866. 


Lalla Man Rati and Lalla Lalita Pershad, for appellants, 


the defendants. 


Moonshee Ianooman Pershatl and Moulvie Mehndee 
IZussun, for respondent, the plaintiff. 


We think that the Lower Court’s finding sufficiently dis- 
poses of the respondent's objections urged under Section 348. 
It is fairly to be inferred that Goordyal’s conditional pur- 
chase was both in its inception and subsequently in its 
conversion into an alswlute sale, a bowd fide alienation by 
the widow and an alienation therefore for purposes allowed 
by law. ‘The judgment does not, it is true, expressly state 
the purpose for which the Rs. 500 last received by her from 
Goordyal was received or applied. Seeing that the appoint- 
ed period was then approaching when the sale would be- 
come absolute, and that the widow was not in a position to 
pay off the principal without mortgaging other property, we 
think the finding that she acted in good faith is sufficient to 
support this portion of the transaction. 

The plaintitt has failed to show any improper alienation and 
her suit therefore fails. It sufficiently appears that the aliena- 
tion to Goordyal was ultimately or became an absolute aliena- 
tion and that no right of redemption remains in the plaintiff. 
We think, that the appellants’ ground of appeal is valid and 
that the Judge erroneously holds that, because no proceed- 
ings under the Regulation have been had, the sale still con- 
tinues conditional. It has been settled that a conditional 
pale may by the agreement and acts of the parties become 
absolute without proccedings under the Regulation, In the 
present case it is shown not ouly that the widow agreed to 
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relinguish her right, but that, Goordyal having been first 
entered in the Collectorate reeord as aw mortgagee, upon the 
representation of the widow that she had transferred her 
remaining right to him, he was recorded asubsolute proprietor, 
We think, that the appeal should be allowed with costs. The 
decree in Goordyal’s favor will be affirmed. 


TARA SINGH, and others, Appellants. 


teveweto ewe ee eeovreerervever 


Cuaipa MULL, and others, Liespondents. 


Held that no proof of anterior title in the claimant such as would be involv- 
ed in the decusion of a question of boundaries in bis favor can relieve him of 
the burden of proving that he was In possession within twelve years prior to 
anit or shift it upon his adversaries 80 us tocompel them to prove the time and 
manner of his dispossussivl,. 


Tuts was a special appeal from the decision of Mr. C. Horne, 
the Civil Judge of Mynpoorie, dated the 12th November, 
1866, reversing the decree of the Moonsitf of Mynpoorie, 
dated the 4th June, IS66. 


Mr. T. Conlen and Baboo Mivton Joy Mookerjee, tor 


appellants, the defendants. 


Mr. 7. C. Leach and Meer Koorbun Ali, for respondents, 
the plaintiffs. 


THe plaintiffs are the proprietors of Mouzah Madhoo and 
the defendants those of Ourain which adjoins the former 
village. The land in suit. ez, 3 beequhs, 7 biswahs and 4 
biswansees belongs to Madhvo and was held so to be at the 
time of settlement made under Act LX. of 1888, when also 
the boundary pillars were accordingly erected, and a quarrel 
about the boundary in 1861, ended in the renewal of those very 
boundaries. But in 1865, the quarrel was renewed, when the 
Tehseeldar reported the land in suit to belong to the village 
of Madhoo, but to be in possession of the Zemindars of Ourain ; 
whereupon on 10th April 1366, the land was orderd by the 
Revenue Authorities to be recorded as part of the area of 
the latter village, and new boundary pillars in accordance 
with the recent order of 1866 were erected, and the plaintifty 
referred to the Civil Court. 
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This suit has been brought by the plaintiffs, the Zemin- 
dars of village Madhovu for possession of the land so ad- 
judged by the Revenue Authorities to belong to defendants’ 
village, by removal of the new boundary and also for can- 
cellation of the order of the Revenue Court of April 1866. 

The defendants pleaded that the suit was barred by limi- 
tation, the plaintifts having not been in possession of the 
land in suit since the settlement which took place some 
twenty-seven years ago. 

The Moonsitf dismissed the claim as barred by limitation, 
holding the defendants to have been in long possession of 
the land in dispute. 

This decision was reversed by the Judge with the following 
observation. “ [hold it fully proved that the respondents (de- ” 
“ fondants) have heldtheland in dispute twenty-seven years, ” 
“in spite of the fallen and renewed boundary pillars, and that ” 
“hence the period of limitation having elapsed the suit of the ” 
“plaintiffs must have fallen through, had not the respondents” 
“ waived the bar of limitation, and as shown by the report of ” 
“Tehseeldar in 1861, allowed a re-erection of the boundary ” 
“ pillars as put up at the time of settlement. This as urged by ” 
“ the appellants created a fresh ground of action and brought” 
“the claim within the cognizance of the Court. Hence the” 
“removal of these admitted boundary pillars by the Revenue” 
“(ourt cannot be maintained.” The Judge further observed 
that, “ the existence of pillars as rebuilt in 1861 is admitted ” 
“by either party and the delay in suing on the part of the” 
“ appellants cannot injure their rights, which in spite of the” 
“adverse possession of the respondents has been all along ” 
“admitted.” 

In special appeal it was contended that the new erection 
of boundary pillars in the absence of possession is not suf- 
ficient to remove the limitation bar. 


JUDGMENT 


The appeal must prevail. The pleader forthe appellants 
has referred usto a ruling of the Privy Council exactly in point, 
viz. that no proof of anterior title in the plaintiff such 
ag would be involved in the decision of a question of boun- 
daries in his favor, can relieve him of the burden of proving 
that he was in possession within ttvelve years prior to sult, 
or shift it upon his adversaries so as to compel them to 
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prove the time and manner of his dispossession. In adver- 
tence to this rule, we must hold the Lower Appellate Court 
to have erred in considering the bar of limitation to the pre- 
sent suit to have been removed by the proceedings in 186], 
by which the defendants’ possession was not disturbed, and 
in reversing the decision of the Court of first instance, which 
we accordingly restore, dismissing the suit and decreeing 
the appeal with costs iv all the Courts, aud interest at 6 
per cent. 


SODA ON OO 


MABEUPUT SINGH: vaniwnitiavieesoonedy ees Appellant. 
Raga Lok INDER SINGH,.............0608 Respondent, 


Held that a ryot is entitled to deduction of the actual amount paid by him 
in the shape of canal dues and alsy other expenses which are oceasioned by 
bringing the water into the land together with interest ou the capital employed 
in such expenses and payment of canal dues. 


1 
| HIS was aepecial appeal from the decision of Mr.C. Horne. 
theCivil Judge of Mynpoorie, dated the 14th November, 1866, 
affirming the decree of the Collector of Mynpoorie, datea the 
22nd August, 1866. 


Baboo Oprocash Chunder Mookerjee, for appellant, the 
plaintatt 


Baboo Ram Narain and Pundit Ajoodhya Nath, for 
respondent, the defendant. 


WE decree this appeal on two grounds; first, because the 
finding of the Lower Court that the appellant is not entitled 
to a right of occupancy 1s opposed to the only evidence in 
the case, the evidence of the pulwaiee, who testities that the 
appellant has occupied the whole or at Jeast the greater 
portion of the land for more than twelve years. The Court’s 
finding should therefore be re-considered, and if the 
Judge does not accept the evidence he should record 
his reasons for arriving at a conclusion $0 opposed to it, 
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Another point for which we remand the case is, that the 
Judge may apportion the profitarising from the canal irrigation 
more fairly between the parties. ‘The plaintiff is entitled to 
a deduction not only of the actual amount paid by him 
in the shape of canal duys, but of the other expenses which 
are occastuned by bringing the water into the land, also to 
interest on capital which he must employ in such expenses 
and in payment of the canal dues. 

The fairest test of the rent which should be paid (assuming 
it proved that the appellant has a right of occupancy) is to 
take the rents puid by similar tenants of adjacent lands with 
similar advantages. This would avoid any nice calculation 
of expenses and allowance on extra capital to which we have 
above referred. We reverse the decision of the Lower Ap- 
pellate Court aud remand this case for re-decision In reter- 
ence to the foregoing remarks. The Lower Appellate Court 
will be su good as tu provide for the costs of this appeal. 
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AHMED KHAN, .....ccccccccceesscceuseeseees Appellant. 
Musst. GooMaNEE BEGUM, ............05. Respondent. 


Held that to give the Revenue Court Jurisdiction under the 6th Clause of 
Section 23, Act X. of 1859, there muat have been possession and ejectment, and 
that the meré .granting of a lease and refusal to give possession under it, 
not constitute such possession and ouster as contemplated by that 
Clause. 


f 

THIS was a special appeal from the decision of Mr. H. Van- 
sittart, the Civil Judge of Bareilly, dated the 1st October, 
1866, confirming the decree of the Deputy Collector of 
Bareilly, dated the 12th June, 1866. 


Lalla Man Rai and Moonshee Hanoomun Pershad, for 
appellant, the plaintitf. 


Meer Zahoor Hossein and Moulvie Mahomed Hyder 
Hossein, for respondent, the defendant. 


WE hold that to give the Revenue Court Jurisdiction 
under the 6th Clause of Section 28, Act X. of 1859, there must 
have been possession and ejectment, and that the mere 
granting of a lease and refusal to give possession under it, 
does not constitute such possession and ouster as is contem- 
plated by the Clause referred to. We over-rule the decision, 
of a Division Bench of the late Sudder Court, No. 921 of 1864, 
dated 11th November 1864, and follow a Full Bench decision 
of the late Sudder Court, dated 19th May 1865,* and also a 
decision of the Calcutta High Court, dated 21st November 
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THAKOOR Dass......... betes lesivvciadecdees Appellant. 


PHOOLAY :ienaniencestayhtocsesl bbeseeetahtes .. Respondent. 


An appeal from the order of a Deputy Collector under Section 25, Act X. 
of 1869, lies tu the Commissioner aud not to the Judge, and the Deputy 
Collector on an application preferred under that Section ought not to have 
determined the question of the validity of a contested pottah. 


Tu IS was a special appeal from the decision of Mr. H. 
Vansittart, the Civil Judge of Bareilly, dated the 1st October, 
1866, reversing the decree of the Deputy Collector of 
Bareilly, dated the 30th April, 1866. 


Meer Koorban Ali and Moulvie Uinjud Ali, for appellant, 
the plaintift. 


Moulvie Mahomcd Hyder Hoesein and Moonshee Hanro- 
man Pershad, for respondent, the defendant. 


AN apphiation sceking the assistance of the Court to eject 
the defendant, a non-hereditary cultivator, was made to the 
Deputy Collector, by plaintiff, the Zemindar under Scction 
25, Act X. of 1859. 

Defendant pleaded his possession for the last fifteen years 
and adduced a pottah purporting to have been executed and 
signed by the plaintifi. 

The Deputy Collector held that the defendant had not 
acquired a right of occupancy and passed an order accordingly 
for his cjectment as prayed by the Zemindar. He also re- 
jected the pottah, which was denied by plaintiff as worthless. 

The Judge admitted an appeal from this order and re- 
versed it, holding that the defendant’s possession for fourteen 
years being proved he was an hereditary cultivator having a 
right of occupancy and consequently that he could not be 
ejected by the plaintiff otherwise than for arrears of rent or a 
breach of contract. 

In special appeal, it was pleaded that the Judge was not 
competent to hear an appeal from an order passed under 
Section 25, Act X. of 1859. 


JUDGMENT. 


‘The plea in special appeal is valid. The appeal lay not to 
the Judge but to the Commissioner (Bhikey, v. Shib 
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Nath Mitter, Calcutta High Court, 1st July 1868, No. 7 of 
1862). At the same time, the Deputy Collector ought not on 
an application preferred under Section 25 of the Act to have 
determined the question of the validity of the contested 
pottah (Jey Kishen Mookerjee, v. Ramdhun Roy.) UW. W.R. 
Act X. Rulings p. 16. 

The remedy of the respondent would appear to be by the 
institution of a suit as laid down in the decision of the Cal- 
cutta Court above cited. 

The appeal is decreed hut under the circumstances with- 
out costs, 


Mirza ABID ALI and Mirza JAPER ALI,...A ppellants. 


NLUNNOO? DBWAS) c2s2si ieee nancieduiekiweateanababae Respondent. 


Held that Section 270, Act VIII. of 1859, applies only to rival decree-holders 
claiming under different decrees and not to persons claiining under the same 
decree. 

Where more persons than one are interosted in a decree any one or more 
of them may apply for the execution of it under Section 207, but the Court 
in passing an order in execution of such decree ought to protect the intercats 
of other decree-holders, and such other person ought not to apply for 
second attachment of the same property under the same decree. but should 
apply to share in the proceeds realized hy the sale in the execution which 
hag been ordered. 


TuIs was a regular appeal from the decision of Rai Kanjee 
Suhai, Additional Principal Sudder Aineen of Ghazecpore, 
dated the 22nd September, 1866. 


Lalla Man Rai Moulvie Mahomed Hyder Hossein, Meer Ali 
Ahined, Shah Assud Ali and Pundit Bishunbher Nath, 
for appellants, tle plaintiffs. 


Moonshee Hanooman Pershad, Moulrie Furreed-ood-deen 
Ahmed and Mr. L. Dillon, for respondent, the defendant. 


NowaB JAHAN ARA Beet held a decree for Rs, 10,9,000, 
and interest, against Raj Dass and others on a tummussook 
whereby certain estates of the judgment-debtors were hypo- 
thecated in satisfaction of the amount of the tuaianeussook, 
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Nowab Jahan Ara Begum died leaving three sons namely 
the two appellants Mirza Abid Ali, Mirza Jafer Ali and 
Mirza Mehndee Ali and two daughters. 

The respondent Munnoo Byas claims as the auction pur- 
chaser of the share of Mirza Mehndee Ali in the decree 
above-mentioned. 

Two applications for the execution of the decree were pre- 
ferred one by the appellants on the 18th April 1864, and the 
other hy the respondent on the 27th November 1864, and 
two of the hypothecated estates were attached in pursuance 
of these applications: both of the estates being attached by 
each of the orders of attachment. It does not appear from 
the mist whether on the occasion of either application 
any order was passed by the Court under the provisions of 
Section 207, Act VIIL. of 1859, for protecting the interests 
of the other decree-holders. A sale of the two estates was 
subsequently effected when one was purchased by the appel- 
lants for Rs, 72,000, and the other by the respondent for 
Rs. 18,000. In payment of these sums each party gave re- 
ceipts for so much of the amount due under the decree, that 
is to say the appellants gave a receipt for Rs. 12,000, as 
received by them under the decree, and the respondent for 
Rs. 13,000, as received by him under the decree. 


The respondent applied in the execution department. that 
the whole amount realized namely Rs, 85,000, should be 
divided rateably among the persons entitled to share in the 
proceeds of the decree; and, asserting his share to be 4, he 
claimed that the appellants should pay to him a sum which 
with the Rs. 13,000 paid by him for the estate purchased 
at auction should make up his 4 share of the Rs. 85,000. In 
the execution department he was referred to a suit and con- 
sequently instituted the present suit. 


The appellants opposed his claim on several grounds. 
They alleged that he was an ismfurzee purchaser of thie 
share of Mirza Mehndec Ali; that by an order passed on the 
17th November 1854, in the execution department, the title 
to the sale proceeds was made contingent on the priority of 
attachment, and that that order was final because not set 
aside; that a subsequent order of 31st March 1865 was 
at variance with the former order: and is contrary to law ; 
that the respondent is only entitled to an one-fourth share as 
representing Mirza Mehndee Ali and not to an one-third share 
as claimed by him : and lastly that the property purchased by 
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tlie respondent was proportionately to the amount paid for it 
of greater value than that purchased by the appellants, so 
that he has in a manner obtained his due. 

The Principal Sudder Ameen held that there was no evi- 
dence of any wsmfurzee purchase, that the proceeds of the 
decree so far as they have been realized ought to be divided 
rateably, that the share of the respondent as representing 
Mirza Mehndee Ali was } and not 4, and that the actual va- 
lue of the property purchased by the respondent is not to be 
taken into account. 

The appellants have appealed against the findings of tho 
Principal Sudder Ameen which are adverse to them, and the 
respondent has preferred an objection under Section 348, 
Act VIIL of 1859, to the finding that he is only entitled to 
an one-fourth share and not to an one-third share. 

We are of opinion that the judgment of the Principal 
Sudder Ameen should be confirmed. Disposing first of the 
objection raised by the respondent it is clear, from the evi- 
dence in the misl, that, as between the heirs of the decree- 
holder, it had been ascertained before the date of the respon- 
dent’s purchase that the share of Mirza Mchndee Ali amount- 
ed to } of the estate of the deccased decree-holder and the 
respondent as representing Mirza Mehndee Ali can claim no 
greater share. 

With regard to the appellants’ objections, the a#m,‘urzec 
character of the respondent's purchase is not in our opinion 
proved, nor is it material to the decision of the present suit ; 
so also with regard to the objection as to the actual value of 
the estate purchased by the respondent. He purchased it at 
auction, when the appellants could, if they had sv pleased, 
have offered a higher price: but inasmuch as they did not, 
so he is entitled to the full benefit of his purchase: and in 
ascertaining the amount received by him under the decree, 
the price realized by the sale of the estate and not its actual 
value is to be considered. We have now only to decide the 

uestion whether as between persons jointly interested in 
a decree those who first apply for execution are entitled to 
priority over a_ co-sharer in the decree who applies subse- 
quently. Section 270, Act VIII. of 1859, applies in our 
judgment only to rival decree-holders claiming under differ- 
ent decrees, and not to persons claiming under the same 
decree. When more persons than one are interested ina 
decree, any one or juore of such persons may apply for the 
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execution of it under Section 207, but the Court in passing 
an order for such execution puglit to protect the interests of 
other persons interested in the decree: and such other per- 
sons ought not to apply for a second attachment of the same 
property under the same decree; but should apply to share 
in the proceeds realized by the execution, which has been 
ordered In the present case, we consider the application 
made by the respondent may be treated as an application to 
share in the proceeds of the attachment made by the appel- 
lants, and inasmuch as the appellants are not entitled mere- 
ly by virtue of the priority of their application to have their 
shares in the decree fully satisfied in preference to the res- 
pondent, the procceds of tle estates already sold must be 
considered as divisible rateably among the persons interested 
in the decree, and the respondent’s share having been found 
to be 4, he is entitled to the difference between the amount 
received by him already and } of the sale proceeds, and under 
the circumstances he is entitled to recover that ditference from 
the appellants. 

Of course when the other property hypothecated is brought 
to sale, account will be taken of the amount recovered by the 
respondent in this suit, and the ne given by the respon- 

dent and appellauts will as between them be qualified by the 
result of this suit. 

We confirm the judgment of the Principal Sudder Ameen 
and dismiss this appeal with costs. 


HIGH CUURT REPORTS, N. W. P. 
AMEER-OUOL-LAH, and uthers, ..... vesteseeseces Appellants. 


Ram Dass, and others, ..... aah ene taaaleet Respondents. 


Though a mortgagee withuut any agreement is not allowed to charge the 
mortgagor with ail sums which he may think fit to expend in the repair or the 
improvement uf the mortgaged property, whether such expenditure be made 
by him voluntarily or in pursuance uf sume vtticial order which he was not 
legally bound to comply with, yet he may charge the moityagor for necessary 
repairs and the latter will also be Hable for any expenditure which be may 
himself have sanctioned. 


ry 

ls was & special appeal from the decision of Mr. A. L. M. 
Phillipps, the Offg. Civil Judge of Allygurh, dated the 14th 
November, 1866, modifying the decree of the Principal 
Sudder Ameen of Allygurh, dated the 20th September, 1866. 


Moulvie Sumee-ool-lah Khan und Pundit Bishumbher 
Nath, for appellants, the defendants. 


Lalla M an Rat, Moonshee Hanooman Pershad and Lalla 
Lalita Pershad, tor respondeuts, the plaintitts. 


THe Judge’s omission to adjudicate as to the amount of 
the principal sum (whether Rs. 150 or Rs. 35) renders it ne- 
cessary to remand the case. 

As to the claim for repairs, which the Judge has declined 
to decree, some further investigativn 1s necessary. The Prin- 
cipal Sudder Ameen’s decision apparently shows that a sum 
of Rs. 30 or 35 was adimitted by the plaintiffs to have 
been expended by the defendant on the repairs of the shop, 
and he assigns other reasons for allowing the expenditure in 
respect of repairs. Its true that a mortgagee is not al- 
lowed, without agreement, ta charge the mortgagor with all 
sums he may think fit to expend in the repair or the im- 
provement of the property mortgaged, whether such expen- 
diture be made by him voluntarily or in pursuance of some 
official order which he is not legally bound to comply with. 
But for necessary repairs he may charge the mortgagee : and 
also the latter will of course be liable for any expenditure 
which he may himself have sanctioned. The Judge will 
adjudicate as to the expenditure on repairs having regard to 
the above rule. 

We remand the case to the Judge for re-decision. He will 
dispose of the costs of this appeal. 
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Present ; 
Monraan, U. J 
and 
Rosurts, J. 
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AJOODHYA PERSHAD,.. ... aaah Geena Appellant. 


GoBIND Ram, and others,............ ieuatie Mes Respondents. 


Where the suit was hrought upon the defendants’ breach to deliver the 
wood in pursuance to the terms of the contract ;—Held that the mere fact 
that advance was made within the locul jurisdiction of a Court, would not give 
that Court jurisdiction in such suit. 


Tuts was a special appeal from the decision of Mr. B. Sapte, 
the Offy. Civil Judge of Meerut, dated the 11th June, 1866, 
reversing the decree of the Principal Sudder Ameen of Mee- 
rut, dated the 13th April, 1866. 


Baboo Mirton Joy Mookerjee and Moulvie Furveed-ood- 
deen Ahimed, for appellant, the plaintiff. 


Lalla Sukhan Lall and Moulvie Sumee-ool-lah Khan, for 
respondents, the defendants. 


It does not appear where the contract (if any) was made. 
It certainly Gf made) was not to be performed at Khoorjah 
but at various stations between Khoorjah and Toondla where 
the wood was to be delivered. The advance on account of 
the contract may have been made at Khoorjah. Whether 
the balance was adjusted there or not (whatever may be the 
importance of this fact) is not established. The Judge finds 
that there is no proof of any such balance struck there. 
The mere fact that the advances were made at Khoorjah 
withuut more is not sufficient to give the Meerut Court 
jurisdiction in this suit which is brought upon the defen- 
dants’ breach to deliver wood pursuant to the terms of the 
contract. We dismiss the appeal with costs, 
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DAY UM KAN, focahecwetenateaeaitec’ vevseteee A ppeldane. 


MONSOORE TUNG, ccc levotcisocsxonaseuntaninatvvnde Respondent. 


Held that mere recognition of right to resume contained in the wajtb-ool- 
urz where the grant existed many years previous to the date of that document 
does not amount toa re-grant to maafeedar so as to give plaintiff a new start 
ing point from which his right to resume should date. 


1867. 
THIS was a special appeal from the decision of Mr. H. G. “March 16, 


Keene, the Offe. Civil Judge of Furruckabad, dated the © “pst 
7th January, 1867, reversing the decree of the Principal Sud- —-"“—--— 


der Ameen of Furruckabad, dated the 17th November, 1866. ss ony : 


Moulvie Furreed-ood-deen Almed, Pundit Bishumbher Nath ae vy 


and Moulvie Sumee-oul-luh Khan, tor appellant, the plain- 
tiff. 


Lalla Man Rai and Lalla Lalita Pershad, for respondent, 
the defendant. 


INASMUCH as it is admitted that the right of the rent-free 
holder existed for many years before the date of the wajib- 
ool-urz, we hold that the mere recognition of the respon- 
dent’s right to resume contained in that document did not 
amount toa re-grant to the maafeedar so as to give to the 
plaintiff new starting point from which his right to resume 
should date. 

We therefure reverse the decision of the Lower Appellate 
Court and decree the plaintiff's claim. 

The respondent must pay costs, and interest at 6 per 
cent. 
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BAM DEA WAN, copecsacnosuysaseien pica since ooaaans . Appellant. 


FOAM AET, trcictatierausteun san nomdnasaatieantas Respondent. 


Held that attachment issued after suit supersedes the attachment order 
obtained during the pendency of the suit, and that the former was taken off 
the property when the sale proceedings were struck off the file. 

Tho second attachment ought to have continued till it had been ascertained 
whether the judgment-debtor fulfilled his promise of payment within the 


month ; the sale could have been postponed and the interest of the judg- 
ment-creditor protected 


THs was a special appeal ffom the decision of Mr. H. Lush- 
ington, the Civil Judge of Ghazeepore, dated the 10th August, 
1866, modifying the decree of the Sudder Ameen of Ghazee- 
pore, dated the 21st December, 1865. 


Baboo Pearey Mohun Banoorjec, for appellant, the defen- 
dant. 


Moulvie Furreed-ood-deen Ahmed and Meer Ali Ahmed, 
for respondent, the plaintiff. 


BotH the parties of this case had obtained decrees for 
money paid and received against one Kulloo, a resident of 
the city of Ghownpore. 

On the 29th and 30th of Angust 1864, Mohun Lall and 
Ram Lall, (plaintiffs) took out execution of their decree and 
attached Kulloo’s house. On 3rd September 1864, Ram Jea- 
wun (defendant) did exactly the same. On 22nd February 
1865, both the decree-holders granted a period to the judg- 
ment-debtorto pay in, and had the case of execution of decree 
struck off the file, and the attachment withdrawn. But in the 
following March, the decree-holders again took out execution 
and Kulloo’s house in the city was again attached by them, 
both on the same day (27th March 1865). On 13th May 
1865, the house was put up to public auction and sold for Rs. 
991, the sale money being deposited in Court. Ram Jeawun 
then petitioned in the Miscellaneous Department for the sale 
money to be paid over to him and was opposed by Mohun 
Lall and Ram Lall, who also urged their prior right to the 
money. The Sudder Ameen decided in favor of Ram Jeawun 
(lith July 1865). 

Now, the plaintiffs have instituted this present sult with 
the view of cancelling the order of 11th July 1865, in the 
Miscellaneous Department, and of recovering from defendant 
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the sum of Rs, 441-12-0, being the amount of their claim 
against the judgment-debtor (Kulloo), but which has 
been paid over to the defendant. Plaintiffs declare that 
their attachment of Kulloo’s house (29th and 30th August 
1864), dates prior to defendant’s attachment (8rd September 
1864), and therefore, accurding to law their claim is first of 
all to be satisfied in full and after thein the claim of other 
creditors. 

The defendants reply that plaintiff's decrce is collusive 
and fraudulent, and also that plaintiff's attachment of 
29th and 380th August 1864 became null and void, when the 

ase of execution of decree was struck off the file, and the 
attachment withdrawn in 22nd Vebruary 1865 : that both 
parties again attached the house on 27th March 1865, but 
defendant’s attachment was two or three hours prior to 
plaintiffs : hence defendant is entitled to have his claim 
satisfied first of all. 

The Sudder Ameen at first decided in favor of the de- 
fendant. lle, however afterwards discovered that he had 
made a palpable error in a point of law, and so be granted 
a revision of judgment, uuder which he reversed his first 
order and decreed in favor of the plaintiffs. He decided 
that the plaintiff’s decree against Kulloo was not collusive or 
fraudulent, and that since plaintiff's was the prior attach- 
ment., he was entitled to have his claim satisfied in full be- 
fore the other creditors. 

The Judge on appeal reversed this decision holding that 
the prior attachment was superseded by the subsequent one 
and the act of the decrec-holders themselves, and that the 
second attachment was taken by both parties at one and the 
same time and that both were entitled to rateable shares in 
the amount realized. 

The propriety of this was impugned in special appeal. 

The attachment order obtained during the suit was super- 
seded in our opinion by the attachment which the appellant 
caused to be issued after suit, and that attachment as the ap- 
pellant well knew was taken off the property when the sale 
proceedings were struck off the file. The judgment of the 
Lower Appellate Court is therefore correct in law. At the 
same time we would observe that the second attachment by 
the appellant, in supersession of the first attachment issued 
during the pendency of the suit, ought to have been con- 
tinued till it had been ascertained whether the judgment- 
debtor fulfilled his promise of payment within the month. 
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Nana, alias NaRAIN RAo,...........0000085 Appellant. 
Mussumat JUMNA Baer, and others, ...... Respondents. 


Held that Section 2, Act VIII. of 1859, does not bar the present sult, 
as the former suit did not raise the question of joint ownership now in dispute. 


__ 1867. Tuts was a special appeal from the decision of Mr. E. J. 
Ppa ert Boldero, the Civil Judge of Futtehpore, dated the 13th 
_ of 1867, December, 1866, confirming the decree of the Principal 


Sudder Ameen of Futtehpore, dated the 17th August, 1866. 





Present : 
Moraayn, C. J. 


and ‘ 
Rozsrts, J. Buboo Pearey Mohkun Banoorjee and Baboo Mirton Joy 


Mookerjee, for appellant, the plaintitf. 


Lulla Man Rai, Moonshee Hunooman Pershad and Lull 
Lalita Pershad, for respondents, the defendants. 


Ont Ram Chunder was the recorded purchaser of the 
property in dispute. He died leaving a widow Mussumat 
Clhimna Baee anda minor son Luchmee Rai. On the wi- 
dow’s visit to Gwalior, Narain Rao alias Nanah, the plain- 
tiff in this suit, was appointed as surburahkar on the part of 
the widow. Narain Rao, during his surburahkaree gave a 
theeka of the property in suit toone Ram Nath. The wi- 
dow on her return from Gwalior brought a suit against 
Narain Rao the so called lessor and Ram Nath the lessee 
to cancel the lease in which she eventually succeeded in get- 
ting a decrce on 27th July 1865, with mesne profits, it being 
held that Narain Rao a surburahkar had no power to give 
the then disputed theeka. | 

The present suit has been brought by Narain Rao against 
the widow herself and guardian to the minor son of Ram 
Chunder for a moiety of those properties and also for mesne 
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profits on the allegation that the property was purchased 
by joint funds of his, and Ram Chunder deceascd, and that he 
lived with Ram Chunder as his partner. The defendant, 
denying the allegation of joint purchase, pleaded that the 
suit was barred by Section 2, Act VIIL of 1859. The Court 
of first instance decided that the plaintiff had failed to prove 
his allegation of joint purchase and further that Section 2 
bars his claim. 

On appeal, this decision was confirmed by the Judge on the 
sole ground of the suit being barred by Scction 2 of the Act. 

The propriety of this judgment was impugned in special 
appeal. 


JUDGMENT, 


We think, that the cognizance of the suit is not barred by 
Section 2, Act VII. of 1859, the present cause of action not 
having been heard and determined in the former suit which 
was asuit by the now defendant to sct aside the theehu 
granted by the now plaintiff as surburakkar, and in which 
10 issue raising the present question was framed. If the 
present plaintiff in his defence in that suit made no mention 
of any share or interest belonging to him (such as he now 
claims) it may be proper for the Court in trying this case to 
attach such weight as it thinks fit to the plaintiff’s silence 
respecting his claim to share in the land, such silence being 
on an occasion when he might naturally be expected to bring 
forward his right or at least to make mention of it if he 
had any. Lut, whatever may be the fair inference from 
his conduct on that occasion, we have now only to consider 
whether his present suit should or should not be heard. We 
set aside this judgment of the Judge and remand the case 
to him for trial on the merits. He will also dispose of the 
costs of this appeal. 
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T. GAs PALMER, sescseceies. sidieu snide adonutiseAl MMELLUNL. 


THE Secy. OF STATE FOR INDIAIN Council, ... Respondent. 


Where the contracting parties arrange before-hand at what sum the amount 
of damages fur breach of contract shall Le estimated, it 15 not uccessary tu 
prove the amount of luss sustained. 


Mm as 

His was arecular appeal from the decision of Mr. G. E 
Lance, the Civil Judge of Cuwnpure, dated the 3lst January, 
1867. 


Mr. T. Newton, Burrister, for appellant, the defendant. 
Lalla Man Rai, for respondent, the plaintiff. 


Tur defendant in the suit appeals from the decree of the 
Judge of Cawnpore given in the plaintiff’s favor for a sum 
of Rs. 50,000. ‘This suin was claimed as liquidated damages 
inade payable by the provisions of a deed, dated the 2nd 
July 1866, to the plaintiff in the event of the non-comple- 
tion by the defendant at the stipulated time of an Iron Pon- 
toon Bridge across the Ganges at Cawnpore. 

The Judge found that the contract had been broken and 
that the plaintiff had not waived his right to claim damages 
for the breach ; and he held that the plaintiff was entitled to 
recover the sum claimed as liquidated damages. We having 
heard what has been alleged in appeal against this decision 
are of opinion that the decree should be affirmed. 

The Clause in the deed is in the words following. 

“ Seventh.—That the said Bridge be completed within ” 
“a period of eighteen months, commencing from the” 
“first. day of October, one thousand, cight hundred and ” 
“sixty-four and in default thereof the said Thomas” 
“George Adams Palmer, his heirs, executors, or adminis- ” 
“trators, shall and will pay or cause to bepaid to the ” 
“Secretary of State in Council by way of forfeit the ” 
“sum of rupees two hundred for every month or part” 
“ofa month (beyond the said eighteen months) required ” 
“for the completion of the said Bridge; and if the” 
“said Bridge shall not be completed within a period ” 
“of two years to be computed from the said first” 


HIGH COURT REPORTS, N. W. P. 


“ day of October, one thousnd, eight hundred and sixty-four ” 
“the said Thomas Gieorge Adams Palmer, his heirs, execu- ” 
“ tors, or administrators, shall and will pay or cause to be ' 
“paid to the said Secretary of State in Council, the sum of” 
“rupees fifty thousand as and by way of forfeit or liquidated ” 
“damages for such default; and as sceurity for the” 
“due payment of the said sum of Rupces fifty thousand, ’ 
“the said Thomas George Adams Palmer doth hereby as-” 
“sign, transfer, and make over unto the said Secretary of” 
“State in Council, his successors and assigns, the whole of” 
“the said Bridge, and the materials and ‘plant used in the ” 
“construction thereof; and it shall also be lawful for the” 
“ Secretary of State in Council to recover the said sum of” 
“rupees two hundred per month and fitty thousand respee- ” 
= “tively from the said Thomas George Adams Palmer, his exe- ” 
“ cutors, or administrators, asa debt due by the said Thomas ” 
“ George Adams Palmer, his executors, or administrators, to i 
“ the said Secretary of State im Council in an action in any” 
“ Civil Court in India to the jurisdiction of which the said ” 
“Thomas George Adams Palmer, his executors, or admi-” 
“nistrators may be personally lable.” 


The intention of the contracting parties doubtless was 


to secure the completion at the fixed time of a work of 


great public utility, and tlisis a work of such a nature 
that however advanced it might be towards completion, it 
would be useless unless fully completed. 


One of the issues framed by the Court below is whether 
the plaintiff has sustained loss or injury by reason of the 
non-completion of the contract within the stipulated time, 
and whether if unable to prove injury he is entitled to re- 
cover the sum clanned. If, as was insisted on the part 


of the appellant, it was necessary to prove the amount (if 


any) of the Joss sustained by the plaintiff, it is obvious 
that the plaintiffwould have great difficulty in shewing 
any particular loss or inconvenience eased to the Conca. 
ment or to the public by the non-completion of the Bridge. 
The very object. of the provision isto make such proof need- 
less. By it the contracting parties arrange beforehand 
among themselves at what sum the amount of damages shall 
be estimated. The law does not prohibit such a stipulation 
in a contract and it is the duty of the Courts, when a con- 
tract transgresses no rule of law, to enforce its provisions. 
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The present case is very different from the cases cited 
before the Judge in which it was decided that one and the 
same fixed sum, being made recoverable for the breach of 
each one of many articles in an agreement however minute 
and unimportant, must be regarded as a penalty and not as 
liquidated damages. Here there is only one event upon 
which the money becomes payable and the amount of damages 
(in their nature difficult of estimation) is settled by mu- 
tual agreement. In such a case it is competent to the par- 
ties to fix a viven amount of compensation and thus to avoid 


the difficulty. 


We have hitherto considered the case as if the provision 
referred to had been ‘inserted in the original contract 
made before the commencement of the undertaking. In 
fact the deed which contains the Clause quoted above, was 
executed im July 1866, although it would seem from 
its terms to have been prepared or to have followed a 
draft prepared some tune previously. We are not fully 
inforined concerning the previous negociations or contract. 
From the letter of the Commissioner, dated 17th May 
1866, which was read by the appellant’s Counsel, we 
gather that there was a previous contract, and that it 
contained a stipulation for the payment of Rs. 50,000 
if the Bridge was not completed at the fixed time as 
well as a provision for amonthly payment of Rs. 200 by way 
of forfeit for every month beyond eighteen months required 
for the completion of the Bridge. At the time of the execu- 
tion of the deed cighteen months from the Ist October 1864, 
had actually expired ; and but little more than three months 
remained unexpired of the two years at the end of which 
the Rs. 50,000 was made payable. The defendant was in 
need of money to carry on the work which the plaintiff 
undertook to advance to him, and the work itself during its 
progress had probably became from changes in the bed of 
the river more difficult. In putting a construction upon the 
covenant contained in the deed of 1866, and in ascertaining 
the intention of the parties at that time, we must look at 
the nature of the agreement and the surrounding circum- 
stance. We have done so, we find nothing therein to show 
that the contracting parties intention was something 
different from that which they have expressed in their deed 
or that such intention has even been changed or departed 
from, 
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The decd was deliberately executed by the defendant. 
There is no reason for supposing that by mistake or otherwise 
it omits any provisions which it was meant to contain. 
Whatever may have passed in discussion between the 
defendant and the Commissioner and Collector prior to its 
execution, we must regard the deed as containing the final 
intention of the parties to the contract. The contempora- 
neous mortgage deed, and the further mortgage decd made 
in August, contain nothing which can affect the construction 
of the covenant under consideration. The only subsequent 
change was that further time (until Ist December 1866), was 
allowed to the defendant. As to the alleged waiver of the 


plaintiff's claim by the promise made on the plaintiff's behalf 


that the payment of the Rs. 50,000 would not be insisted on 
notwithstanding delay in the completion of the Bridge, it. 
has been properly disposed of by the Judge. The promise 
was conditional and the condition has not been performed. 

We affirm the deerce so far as it. award to the plaintiff, the 

sum of Rs. 50,000 claimed. The Judge has also awarded 
to the plaintiff the costs of the suit and interest. This portion 
of the decree should, we think be varicd. Jt is needless to 
determine in this appeal anything beyond the question im- 
mediately before us. We declined during the course of the 
argument to enter upon any inquiry us to the nature of the 
plaintiff's right under the two mortgages (which were also 
included in the plaint as originally framed) or as to the 
‘circumstances under which possession of the Bridge was 
taken on the plaintiff's behalf, and the lease of the tolls ter- 
minated. IZf the Judge acting under the 97th Section of the 
Code of Civil Procedure, allowed the plaintiff to withdraw 
from the suit so far as it was founded on the distinct, 
causes of action arising under the mortgage deeds, he was 
at liberty to do so. 

But in disposing of the costs both of the suit and appeal, 
we are at liberty to take into consideration the mode in 
which the plaintiff has asserted his rights as a creditor. By 
taking possession of the Bridge and of the tolls (professing to 
terminate the lease of the tolls) and by insisting on his 
right of suit in the present case those who act on the 

laintiff’s behalf have not merely protectcd his just nights as 
a creditor, but have gone further and have shown a needless 
disregard of the interest of the body of creditors. We think, 
the whole costs of the suit and appeal should be borne by the 
plaintiff, and that the decree should vot award interest. 
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BASIL: ALI reas sans iaanonsepviniosanust svar onaens Appellant. 
ATISAN ALE sssoustssrnee cca sammieievenewens Respondent. 


Held that Clause 5, Section 1, Act XIV. of 1859, applies to suits to set aside 
summary orders passed in execution, although such orders were passed before 
Acts VIII. and XIV. of 1859, were enacted. 


‘THIS was a special appeal from the decision of Mr. A. L. M. 
Phillipps, the Offg. Civil Judge of Allygurh, dated the 22nd 
November, 1866, confirming the decree of the Principal Sud- 
der Ameen of Allygurh, dated the 14th November, 1865. 


Lalla Man Rat, Moultrie Mahomed ITyder Hossein and 
Lalla Lalita Pershad, for appellant, the plaintiff. 


Pundit Ajoodhya Nath, Moulvie Furreed-ood-deen Ahmed, 
Meer Ali Ahmed and Buboo Bainee Pershad, for respon- 
dent, the defendant. 


We are of opinion that the objection taken by the 
respondent, under Section 348 of Act VIII. of 1859, must 
prevail. ‘This suit is brought to set aside the summary order 
which was passed in the execution Department in the suit 
filed in 1855, which order was originally passed on the 7th 
February 1856, and confirmed on appeal onthe 8th May 
1856. 

A judgment of the Calcutta High Court, (No. 351 of 1862, 
dated 26th May 1863, reported 1 Marshall 520), ruled that the 
5th Clause, Section 1 of Act XIV. of 1859, applicd to such 
orders although passed before Acts VIII. and XIV. of 1859, 
were enacted. 

We follow that decision and dismiss this appeal with costs. 
Interest at 6 per cent. 
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DIWARKA  DARSiritescicnnaiysgi-bijomatauansts Appellant. 
PETIT UON SINGH nc5ign tiie gern pdos ean daereas .. Respondent. 


A seller or mortgagor must always be held impliedly to warrant 
the title of the property sold or mortgaged, and if it be found that 
the title is defective the vendee or the mortgagee can sue for damages or lnss 
on the breach of implied contract, although there may be no express agreement 
for title. 

Te suit to recover damages or loss on breach of such ‘contract would fie 
witMin three years from the date when breach was committed. 


rT fess “ 

[ HIS was a special appeal from the decision of Mr. A. L. M. - Pa 
Phillipps, the Offy. Civil Judge of Allygurh, dated the 29th , tet 
November, 1866, reversing the decree of the Principal Sud- of 1867. 


der Ameen of Allygurh, dated the 30th November, 1865, 


Present 
TURNER 


Lalla Man Rai, Pundit Ajoodhya Nath and Moulvie Mu- gogo = 
homed Lyder LHossein, for appellant, the plaintiff. Spankin, J. J. 


Mr. T. Conlan and Lalla Sukhan Lull, for respondent, the 
defendant. 


THE plaintiff had bargained for the usnfructuary posses- 
sion of 7§ biywahs ot land for a term of ten years, In 1856, a 
title was asserted successfully by Jaummun Lall tol} biswahs, 
aud in September, 1861, the same person again asserted 
a title successfully to other 1} biswahs out of the 74. The 
plaintiff has brought suitin 1863 against the defendant, 
the vendor, for the breach of contract. 


We hold that the loss sustained by the plaintiff in respect 
of the 1} biswahs, of which he was deprived in 1856, he 
cannot claim to recover, as his suit was brought more than 
three years after the breach of contract. 

But, with respect to the other 1} beswahs he is entitled to 
sue, Although there may be no express covenant for title, a 
scller or mortgagor must always be held impliedly to warrant 
the title of the property sold or mortgaged, and if it be 
found that the title is defective the vendee or mortgagee 
can sue on the breach of the implied contract. 

The measure of damages will be the sum which the 
plaintiffhas been called upon to pay to Jhummun in respect 
of the 1} biswaks. 
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Present ° 
Moraan, ©. J. 
and 
Rozerts, J. 


HIGH COURT REPORTS, N. W. P. 


There was no necessity for the delay of the suit until after 
the period had arrived when the defendants might have 
called for an account. 

Inasmuch as the principal and interest were both hazarded 
on the profits, no account could be called for, and if it had 
been otherwise, still the plaintiff, having elected to sue, 
was bound to bring his suit within the legal period of 
limitation after the breach of contract which gave him his 
right of action. Appeal decreed in part and the judgmengot 
the Lower Court modified. Costs in proportion to amount 
deerced and dismissed. Interest at 6 per cent. 


SUNTONH LAT oxic cingsieu@anteiouse reeveeee Aprpedlant. 
Kast Inp1aAN RatLway ComPANy, ...... Respondent. 


The Company though protected from certain risks by the Risk Note ig not 
absolved from all Habihty or able to impose on the consignor the burden of 
proving that the loss or non-delivery of the goods was caused by some default 
fur Which the defendants are lable. 


fT) ; ; 

ly IS was a reference from the Judge of the Small Cause 
Court of Allahabad, under the provisions of Section 22, Act 
XI. of 1865. 


Cuse stated by the Judge of Small Cause Corrt, 


SueyrokH Rat sued Kast Tudian Railway Company for 
Rs, 106-12-6, the value of certain hags of sugar and grain 
lost. in transit between Delhi and Allahabad. 

The Railway Company adinit the loss, but reply that they 
ave absolved from all responsibility by a “ Risk Note” held 

2 ¢ : . ets . ae ; 
by them and sioned by plaintiff's agent. Plaintiff admits the 
Risk Note which runs as follows :—* These goods are sent” 
“in open Trucks at my request and I accept all risks from ” 
“five, water or any other cause arising from my goods ” 
“ beiny sent in open wagons. It is pleaded by the plain- 

ube se : ; 
tiff that there is no prool that the loss occurred through the 
goods being sent In open wagons. 
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The defendant reply that though they are not in upposi- 
tion to show how the loss actually occurred, yet that owing 
to the goods being sent in open instead of closed wagon 
it was so much easier for them to be stolen or lost that 
there is the strongest presumption that they were lost be- 
cause they were sent in open wagons. 

Plaintitf regains with much truth that goods are conti- 
nually Jost from closed wagons as well as from open ones. 
I found that it lay with the defendant to prove that the 
loss had occurred owing to the goods being sent In open in- 
stead of closed wagons, and that as they could not prove 


that point they were Hable for the loss, At the request of 


the defendant who state that the point is one of great im- 
portance to the Company, I made my decision subject. to 
the decision of the High Court upon this reference, The 
question I refer is this. Looking to the terms of the Risk 
Note, is it sufficient for the defendant to show that the loss 
most probably occurred owing to the goods being sent in 
open wayons, or Inust they prove that it actually occmred 
in consequence of their being xo sent. 


By THE Hian Court. 


The defendants are responsible for the safe carriage of the 
goods except so far as they have protected themselves from 
responsibility by the terms of the “Tisk Note.” From cer- 
tain risks they are protected by the Risk Note, but it does 
not absolve them from all hability or enable them to impose 
on the plaintiff, the burthen of proving that the loss or non- 
delivery of the goods was caused by some default (not covered 
by the Risk Note), for which the defendants are lable. 

It is for the defendants in the first instance to show by 
adducing stich evidence direct or presumptive as they are 
able that the non-delivery is owing to the risk incidental to 
the goods having been gent in open wagons. 
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of 1367, 
Present : 
TURNER 
and 
SPaNKIL, J. J. 
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HURPAUL SINGH,.......0608. paneee idestenaciiet Appellant. 


MussuMAtT ZAHOORUN,............ peiumsasaameotiees Respondent. 


Where the execution of a mortgage decd was admitted and long possession of 
the mortgagee under that deed was established;—Held that the onus of prov- 
ing that the transaction was impeachable lies on the person who impugns it 
and denies that the money which was consideration for its execution was paid. 


Tus was a special appeal from the decision of Mar, TH. G. 
Keene, the Offg. Civil Judge of Furruckabad, dated the 
l4th January, 1807, reversing the deeree of the Offe, Princi- 
pal Sudder Ameen of Furruckabad, dated the Ist October, 
1S06. 


Baboo Peavey Mohan Bunoorjee, for appellant, the defen- 
dant. 


Moulvie Mahomed Hyder Hossein and Moonshee Hranoo- 
man Pershad, for respondent, the plaintitl 


Iy this case, the plaintiff admits (as the Judge has found) 
that a mortgage deed was executed as alleged by the 
defendant appellant, but she denies that the money was paid 
which was the consideration for ity execution. 

It is not questioned that the defendant appellant has re- 
mained in possession of the property from the date of the 
alleged mortgage up to the institution of this suit, a period 
of nine vears, Under these cireumstances the onus probandi 
in our judginent lay upon the plaintiff to show that a trans- 
action which has been so long acted upon was impeachable. 
The defendant appellant has proved that his name is entered 
ay © lessee” claiming under a sur-i-peshgee lease, Such an 
entry would not seem to be improper. The argument of the 
Judge as to there having been ho mutation of names is in 
ot opinion devoid of weight, The defendant appellant 
alleges that there had been a prior cwr-i-peshgee lease, dated 
April 1853, cranted to himself and the co-defendant, that, be- 
fore that lease expired, namely in 1857, afurther loan was 
taken from him by the plaintiff's husband, who executed a 
second deed of zur-/-peshyee lease in his sole favor for a period 
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of nine years. He further alleges that the plaintiff's hus- 
band subsequently transferred the property to her and 
applied for mutation of names in 1860, which application 
was rejected on the opposition of the defendant appellant, 
who then supported his possession by the imortgage, the 
validity of which is now impugned. He further offers proof 
of the genuineness of the mortgage by producing a bond for 
Rs. 100, > which was to be paid when the village was redeemed, 
and on this bond he avers he has obtained a decree, 

It seems difficult to understand why the plaintiff should 
have allowed the defendant appellant to remain in possession 
of the property undisturbed. She has a husband, the former 
owner and the mortgagor of the property, and it is not likely 
in such a case that her claim, if a good one, would not have 
been asserted. 

‘The decision of the Judge is unsatisfactory and bad in 
law, in throwing the whole burden of proof on the defendant 
appellant and not on the plaintiff: the admitted execution 
of the mortgage and the long possession of the mortgagee, 
apparently in pursuance of the provisions of the deed, require 
that the plaintiff should impugn the validity of the deed by 
cogent evidence. We annul the judgment of the Lower Ap- 
pellate Court and remand this case for re-decision in refer- 
ence to the foregoing remarks. The Lower Appellate Court 
will be so good as to provide for the costs of this appeal. 
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EDWARDS 
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Hasee HIDAYUT-OOL-LAH, A ppellaat. 


DooxucHore Jat, and others, Respondents. 


Where a soolehnamah waa made that the deficiency in plaintiff’s seer 
land was to be made up of assamee land and if that be insufficient from the 
defendants’ seer land, but this compromise was not acted upon and the plain- 
tiff could not make up the deficiency ;—Held that the plaintitt was entitled to 
recover profits trom the defendants in proportion to the deficiency in his 
seer land. 


Tuts was a special appeal from the decision of Mr. A. Ross, 
the Civil Judge of Azimgurh, dated the 8th September, 
1866, confirming the decree of the Assistant Collector of 
Azimgurh, dated the 4th May, 1866. 


Moulvie Abdool Suttar, for appellant, the plaintiff. 


Lalla Man Rai, Moonshee Hanovnvan Pershad, for respon- 
deuts, the defendants. 


In this case, the facts appear to be as follow. 

The plaintiff holds a 2 anna, 7 pie, 4 kunt share in 
Mouzah Chauri, and the defendant, who are the dwmnberdars 
hold a 13 anna, 4 pie, 16 kunt share in the same Mouzah. 

There has for some time existed a disovute between the 
parties, the plaintiff contending that the defendants hold a 
larger amount of seerthan they are entitled to do in pro- 
portion to the share held by the plaintiff’ In November 
1862, a soolehnamah was executed by which it was agreed 
that the plaintiff’s deficiency of seer should be made up out 
of the asswmee land, and that, if that was insufficient, he was 
to receive a portion of the defendants’ seer, but only in the 
event of there being a deficiency in the ussamee land. 

Such isin our judgment the proper construction of the 
soolehnamah. But, whatever its interpretation, it is very 
clear that, up to the present tine, it has never been acted 
upon, and that whenever the plaintiff has sought to enforce 
it he has been resisted by the defendants. For instance he 
sought to obtain partition so that he might have the share 
of the property awarded to him, which was recognized 
as his due by the soolehnamah. For some reason or 
other, of which we have not been informed, the  Re- 
venuc Court rejected his application for partition (though 
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} 
it would seem he was clearly entitled to it). Being 
unable to obtain the land, he now brings this suit 
against the defendants the dumberday for his share of the 
profits. 

The Judge seems scarcely to have appreciated the very 
careful judgment of the Revenue Officer, and has denied the 
plaintiff any relief, holding that he is precluded from suing 
by the terms of the soolehnamuh, The Judge has read that in- 
strument as directing that each party should be maintained 
in possession of his seer and that the plaintiff's share was 
to be made up out of the assamee land, but it is clear that 
the proper construction is, as we have before said, only that 
the assamee land was to be the land to which recourse was 
first to be had for the purpose of adjusting the shares, and, if 
that was insufficient, then the party who had a deficient 
share was entitled to have the deficiency adjusted from the 
share of the other party. 

But the Judge has morcover failed to consider the facts 
of the case. It has been clearly proved that there has been 
no adjustment of seer, It has been also proved that cach 
party collects from the ussumees his share of the profits. 
It is also shown that of the land which the defendants claim- 
ed to hold as seer 31 beegahs, 17 biswahs were held by them 
as cultivators, and that 37 beegahs, 14 biswahs had been taken 
possession of by them after ejecting tenants. It has also been 
shown that the land held by the plaintiffis, as tothe greater 
portion of it, land of which he has obtained possession from 
ryots by mortgage. Under these civeumstaneces, we are of 
opinion that the Judgment of the Deputy Collector was correct. 
That Officer proceeded on a proper method of calculation, 
treating the land, which the defendants held as their old 
cultivatory holding, as land for which they were to account 
forthe rent formerly paid by them and the Jand from 
which they had ejected tenants as land in respect of which 
they were to account for the rent at the rate which such lands 
would fetch if Jet at their fair value. In like manner he 
has properly estimated the land held by the plaintiffi We, 
therefore, decree this appeal on the first ground and reject 
the second plea, and we confirm the decision of the Deputy 
Collector and reverse that of the Judge. The respondents 
must pay costsin proportion tothe amount decreed and dis- 
missed. Interest at 6 per cent. 
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PAHOO CHUND pvicciviniuconamiogianion, vovsesee Appellant. 
GELTUM SINGH, and others,.......... 0.0040. respondents. 


Held that the alienation of property cannot be declared void under the 
provisions of Section 240, Act VIII. of 1859, whereno attachment order waa 
issued or notified in the manner prescribed by Sections 285 and 239 of the 
said enactment, 

Where there was no attachment after the manner prescribed in Act VIII. 
of 1859, but the property was advertised for sale, and the judgment-debtor 
incumbered the property with liens ;—Held that the decree-holder can sell the 
property but subject to liens which were not otherwise proved to be collusive. 


rp. 

His was a regular appeal from the decision of Mahomed 
Wajeeh-ool-lah Khan, Principal Sudder Ameen of Mynpoorie, 
dated the 13th August, 1866. 


Moulvie Mehndee Hussun and Moonshee Hanooman Per- 
shad, for appellant, the plaintiff. 


Moulvie Mahomed Hyder Hossein, Moulvie Furreed-ood- 
deen Ahmed and Moulvie Basit Ali, for respondents, the 
defendants. 


Iw this ease, we find the facts to be as follows. 

On the 25th August 1868, Geetum Singh and Bahadoor 
Singh obtained a decree against Imrut Rao, and others, for 
possession of certain property and for mesne profits. On 
the 14th September 1863, they applicd for execution of their 
decree by being put in possession of the property and by 
bringing to sale other property which is the subject of this 
suit to satisfy the decree for mesne profits. 

On the 30th September 1863, the property of which the 
sale was sought was ordered to be sold, the Civil Court send- 
ing directions to that effect to the Revenue Court. On the 
13th October 1863, possession was awarded of the property 
decreed. On the 23rd October 1863, the Deputy Collector 
in persuance of the viders of the Civil Court issued a no- 
tification of the saic of the property ordered to be sold, 
fixing the day of the sale for the 21st December, and sent a 
copy thereof to the Civil Court. 

No attachment was made as directed by Section 235, 
Act VILL of 1859, by an order prohibiting alienation. 
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On the 18th November 1863, Imrut Rao having appealed 
to the Sudder Dewanny Adawlut, that Court issued an order 
that the execution of the decree should be postponed ag- 
reeably to the provisions of Section 338, Act VIII. of 1859. 

On the 27th November 1863, the Principal Sudder Ameen 
conveyed the orders of the Sudder Court to the Deputy 
Collector and directed that the proceedings for sale should 
be struck off the file ; consequently the so!» was not made. 

On the 21st May 1864, it was recorded in an order of the 
Principal Sudder Ameen that inasmuch as Geetuin 
Singh and Bahadoor Singh had been put in possession of 
the property decreed to them, they were allowed to remain 
in undisturbed possession of it, but the proceedings to 
bring to sale the property which is the subject of this suit 
were taken off the file. 

The Sudder Adawlut on the 9th September 1864, con- 
firmed Gectum Singh’s decree. 

The plaintiff alleges that Imrut Rao was, in the month of 
September 1864, largely indebted to two decree-holders, 
Maya Ram and Gunga Bishen, namely in a sum of Rs 11,366, 
that he was also indebted to Maya Ram in a sum of more 
than Rs. 3,000, and that in satisfaction of this last nentioned 
decree a sale of the property which is the subject of this suit 
was ordered for the 20th September 1864, that to prevent such 
sale it was arranged that the plaintiff's paternal grand-father 
should advance Rs. 17,000 on a mortgage of the property for 
the purpose of satisfying the decrees. A mortgage deed to 
carry out this arrangement was accordingly prepared and regis- 
tered, butthe plaintitfs allege that only Rs. 3,634 were actually 
taken out of the consideration money, of which Rs. 3,000 
were paid in satisfaction of so much of Maya Ram’s decree 
as to prevent the sale and that the property was in violation 
of the agreement again mortgaged to the decree-holders 
Maya Ram and Gunga Bishen, in satisfaction of their de- 
crees for Rs. 11,366. 

The plaintiff further alleges that, in June 1865, it was ar- 
ranged that he should make a further advance to the mort- 
gagor of asum of Rs. 2,371, and with the consent of his 
paternal grand-father Mohkum Singh the former mortgarec, 
wu mortgage of the property was executed in favor of the 
plaintiff for a sum of Rs. 8,000 in satisfaction of the debt 
due on the former mortgage namely Rs. 5,634, and of the 
further advance made by the plaintiff of Rs. 2.37]. This 
mortgage which is the basis of the plaintiff's claim in this 
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suit bears date the 7th day of June 1865, and was regis- 
tercd on the 12th day of July 1865. 

The plaintiff further alleges that he was put in possession 
of the property by the mortgagor and that application was 
made for mutation of names, but that application was reject- 
ed in consequence of an objection preferred by the decree- 
holder Geetum Singh. 

On the 19th July 1865, Geetum Singh applied for exe- 
cution of his decree in respect of the mesne profits decreed to 
him. ‘This wag ordered to take place on the 20th March, but 
before that day, the application was made by the plaintiff. 
The sale has been stayed to abide the result of these pro- 
ceedings 

This suit is brought by the plaintiff to have the mortgage 
deed declared valid and effect given to it and to have his 
lights in the property preserved from auction sale in execu- 
tion of Geetum Singhs decree. 

The mortgagor did not appear and the real issues on this, 
suit are those raised by Geetum Singh and Bahadoor Singh who 
oppose the plaintiff's claim on two grounds, first, alleging that 
the property mortgaged was at the time of the alleged mortgage 
under attachment in satisfaction of their decree and could 
not be aliened, and secondly, they deny the bond fide of the 
mortgage and declare it to be a collusive instrument. 
With regard to the fist point, we are of opimion that, inas- 
much as the provisions of Section 235, Act VITI. of 1859, were 
not complied with, the property cannot be said to have been 
under attachinent at the date of the mortgage. 

Our attention las been directed to a case decided in 
the late Calcutta Sudder Court on the 3rd May 1855. But 
that case and others which have been cited were decid- 
ed in reference to execution procecdings under Regulation 
III. of 1806, Clause 5, and on referring to that Regulation 
and comparing it with the provisions of the present law, we 
find that it did not require an attachment to be made in 
the terms prescribed by Section 235, Act VIII of 1859, to 
which we have above referred. In our opinion, in all cases 
in which execution of a decree 1s sought, attachment must 
be made in the manner prescribed by Act VIII. of 1859. 
Section 232 of that Act provides that “if the decree be for” 
“money and the amount thereof is to be levied from the” 
“ property of the person against whom the same may have” 
“been pronounced, the Court shall cause the property to be” 
“ attached in the manner following” Then follow the Sections 
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prescribing the method of attachment to be pursued in respect 
of different kinds of property. Of these Sections, the 235th 
of the Act relates toimmoveable property, and provides that 
in the cases of such property, the attachment shall be made by 
a written order prohibiting the defendant from alienating the 
property by sale, &e., and all persons from receiving the same. 
By Section 239, provision is made for notifying such written 
order. By Section 240, it is provided that “after any at-” 
“tacliment shall have been made by actual seizure” (refer- 
ring to the provisions of Section 233, which apply to move- 
able property in the possession of the defendant) “or by” 
“written order and in the case of anattachment by written ” 
“ order, after it shall have been duly intimated and made ” 
“known in mauner aforesaid, any private alicnation of the” 
“property attached, &e, during the continuance of the” 
“attachment shall be null and void,” 

Assuming, therefore, that although the order for sale had 
been cancelled, the property had been attached, and the attach- 
ment order been allowed toremain, alienation could not have 
taken place but would have been barred by Section 240. In the 
present case, however, no attachment order was ever issued or 
notified in the manner directed by the provisions of Act VIII. 
of 1859; the argument of the Lower Court that the attach- 
ment is not withdrawn is inconsistent with the facts proved. 
The appellant having establisoed in our opinion that there 
was no legal bar to the alienation of the propeity, we have 
to consider whether the judgment of the Lower Court was 
right in declaring the mortgage deed to be glaringly false or 
collusive. The Lower Court has not recorded its reasons for 
this finding and has therefore rendered no assistance to this 
Court in directing its attention to any particular portion of 
the evidence which would support such a finding. 

[t has been proved and it is admitted in the statement 
of the defendants Geetuin Singh and Bahadoor Singh 
that the plaintiff's grand-father had long been in the ha- 
bit of lending money tu the defendants Imrut Rao, Maigh 
Singh and Chait Singh, and it is also proved by the 
production of a receipt given by the proper Officer of the 
Court that on or about the time at which, as the plaintitt 
alleges, the mortgage in favor of lis grand-father was made, 
the plaintiff's grand-father advanced to Imrut Rao, Maigh 
Singh and Chait Singh, a sum of Rs, 3,000 to save the pro- 
perty mortgaged from sale in execution of a decree for the 
gatisfaction of which a sale has been ordered. It cannot be 
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supposed that a money lender thoroughly acquainted with 
the embarrassment of the judgment-debtor would have ad- 
vanced this sum without security, and taking this fact into 
consideration, the statement of the plaintiff that his grand- 
father actually advanced a larger sum namely Rs. 5,634, 
and had agreed to advance other sums sufficient to discharge 
wll the then existing imcumbrances on the property, is en- 
tirely consistent with probability and in our opinion is to be 
accepted unless strong evidence is adduced by the defen- 
dants tv contradict it. None has been pointed out to us, 
and therefore, in our judgment the first alleged mortgage 
was a bond jfile transaction, This finding as to the first 
muitgage greatly strengthens the plaintiff’s case when we 
come to consider the bond fide of the second mortgage. 
And inasmuch as we have evidence before us from receipts 
produced that at the date of the plaintiff’s mortgage money 
was actually advanced by him to a considerable amount for 
the payment of Government Revenue, we are of opi- 
nion that the mortgage in favor of the plaintiff was actually 
made and executed and for a good consideration The plain- 
tiff’s grand-father and the plaintiff himself may have been 
and probably were aware that the defendants Geetum Singh 
and Bahadoor Singh had obtained a decree against the de- 
fendants the mortgagors, but inasmuch as no attachment 
had been made on the 20th September 1864, when the plain- 
tiffs grand-father obtained the first mortgage or in the 
month of June 1865, when the plaintiff obtained the sub- 
sequent mortgage, the mortgages given for a good considera- 
tion cannot be considered collusive merely because the effect 
of them has been to prevent the defendants Geetum Singh 
and Brhadoor Singh from bringing the property to sale 
freed from the mortgage lien. The defendants Geetum 
Singh and Bahadoor Singh might have procured the attach- 
ment of the property at any time after the commencement 
of their suit and either before or after decree. They neglected 
to take this precaution and must suffer the consequences. 
They are still entitled to bring the property to sale, but can 
only do so subject to the lien created by the plaintiff's mort- 
gage. To this extent reversing the judgment of the Princi- 
pal Sudder Ameen, we decree the plaintiff's claim with costs 
against all the defendants except Dowlut Singh. 
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MussuMAt KUREEM-OON-NISSA,......0.. veo Appellant. 


ATA-OOL-LAH, and others,......0066 Aeeixaaen’ Respondents. 


The mere residence of a woman in the house of a Mahpmedan as a menial 
servant and the circumstance that she had a son does not raise the presump- 
tion of marriage or of lesitimicy of the son. Co-habitation means some 
thing more than mere residence in the same house. It should be shown that 
co-habitation continued that children were born, and that the woman was 
treated as wife and lived as such aud not as a servant. 


f) 


. on 1867. 
THs was a special appeal from the decision of Mr. G. H. — afaren 23, 


M. Ricketts, the Offg. Civil Judge of Allahabad, dated the 8 4. No. 189 
10th October, 1866, reversing the decree of the Moonsiff of of 188. 
Allahabad, dated the 5th April, 1866. Present 


TURNER 
and 
Mr. T. Conlan, Shuh Assud Ali, Baboo Bainee Pershad Srasxie, JJ 


and Mahomed Sumee-ool-lah Khan, for appellant, the 
defendant. 


Pundit Ajoodhya Nath, Mecr Ali Ahmed, Lallu Jokhoo Lall, 
Buboo Pearey Mohun Banoorjee and Baboo Oprocash 
Chunder Movkerjee, for respondents, the plaintiffs. 


THE plaintiff in this suit sought to establish his legitimacy 
as the son of one Sheikh Ahsan Ali and to recover, from the 
daughters of the latter, his share of his father’s property. 
The Moonsiff found that the plaintiffs’ mother was not the 
wife of the decvased Ahsan Ali, but had been a menial ser- 
vant in his employment: that she was a Hindov, of low 
caste; that she had not been her master’s mistress nor had 
she co-habited with him: and that the plaintiff was not 
Ahsan Alt’s son. 

The Judge reversed the Moonsiff’s decision in appeal. 
He finds that the plaintiffs’ mother was for a great many 
years a domestic servant in Ahsan Ali’s house, and that she 
was a Hindoo, and of some low caste. But, he further finds 
that the plaintiff was Ahsan Ali’s son: that he had been 
brought up as a Mahomedan: that Sheikh Ahsan Ali had 
exhibited the interest of a father rather than a master to- 
wards him, and he concludes from the long residence of the 
woman in Ahsan Ali’s house and from the circumstances of 
the case that the plaintiff had established his claim to be 
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oe ™ considered legitimate and was entitled toa share of his 
e ae ae father’s property. In arriving at this conclusion the Judza 


of 1867. ~; follows the decision of the late Sudder Dewanny Adawlut,* 
oo dated 16th April 1864, 

The defendant in special appeal contests the propricty 
of this decision on the ground that the Judge himself admits 
that the plaintiffs’ mother was a Hindoo of low caste and 
for many years a servant in Ahsan Ali’s house, and as there 
was no proof of marriage, the Lower Court should not have 
declared the plaintiffs’ legitimacy. It should have been 
shown that the mother had been treated as a wife before the 
plaintiffs’ birth, The defendant also contends that the 
plaintiff under any circumstances was not entitled to a share 
of the estate, until his father’s debts had been paid. 

We are of opinion that the judgment of the Lower Ap- 
pellate Court is open to the objections taken by the special 
appellant. The Judge has misapprehended the law, as laid 
down in the precedent of the late Sudder Court referred to 
above, as well as the Mahomedan Law as to what constitutes 
Yegitimacy and proof of marriage. In the case cited the 

paternity was admitted and the legitimacy was im dispute. 
In the present case the paternity is altogether denied. It is 
‘true that the Judge finds that plaintiff is Sheikh Ahsan 
Ali’s son, but his reason that there was no evidence brought 
by the defendant to prove that his mother had any other 
husband, is very insufficient, and does not justify the 
conclusion. ‘The facts as found by the Judge do not consti- 
tute presumptive proof of the marriage of the plaintiff's 
mother with Sheikh Ahsan Ali, and of the plaintiff’s 
legitimacy. The mere residence of the woman in Sheikh 
Ahsan Ali’s house, as a menial servant, and the circumstance 
that the plaintiff is her son do not raise the presumption 
that she was married to Sheikh Ahsan Ahi and that the 
plaintiff was her son. Marriage will be presumed when 
there has been continued co-habitation and when children have 
been born during that intercourse, and the children will be 
regarded as legitimate, provided that there be nothing illegal 
in the connection and nothing patently inconsistent with 
the assertion that marriage had taken place. This is the 
ruling of the precedent by which the plaintiff's claim is 
alleged to be supported, and it is in accordance with the 
Mahomedan Law. Co-habitation means some thing more than 
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residence in the same house. The Judge must show that 


in this case the co-habitation and intercourse between Sheikh eA 
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' Ahsan Ali and the plaintiffs’ mother were continued, of 1867. 
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and that they lived on the footing of husband and wife, and 
that she was treated as such, as his wife, and not as a 
servant. Above all, he is bound to show on better grounds, 
than he has done, that the plaintiff was the son of Sheikh 
Ahsan Ali, for, as far as the case presents itself to us, there is 
no proof of any intercourse of a carnal nature between Sheik 
Ahsan Ali and the plaintiffs’ mother, or of co-habitation 
as husband and wife. The Judge himself pronounces the 
evidence in favor of the son-ship to be “so indefinite on” 
“all important points that it tells rather against than” 
“for the plaintiff.” 

Having placed before the Judge, tho nature of the proof 
required to raise the ice a of marriage and legitimacy 
under Mahomedan Law, we leave it to him to decide on 
re-consideration how far the evidence in this case establishes 
either the one or the other. We furthcr observe that, if, 
on re-trial, the Judge finds the plaintiff to be the legitimate 
son of Sheikh Ahsan Ali, he will then have tu determine the 
defendant’s plea regarding the debts. If the defendant has 
paid them, it may be that the plaintiffs would not be entitled 
to possession of his share until he had paid his quota. 

With those observations we decree the appeal, reverse 
the judgment of the Lower Appellate Court and remand 
the case for re-trial. In finally disposing of the cause the 
Judge will be pleased to provide for the costs of this appeal. 
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of 1867. 


Present . 
Moraay, C. J 
and 
Roperts, J. 
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MAHARAJAH Manesnur Buxsy Sine, ... Appellant. 


THE COLLECTOR OF GHAZEEPORE,............ Respondent. 


Held that reports and proceedings of Deputy Collectors or other Rerenue 
Officials appointed by the Governments of Bengaland North-Western Provinces 
to investigate the matter or the definition of boundary by a Revenue Officer 
under Act I. of 1847, are in no way adjudications by competent authority 
as contemplated by Section 14, Act VIII. of 1859. Whether the Court 
inquires into and determines the preliminary question of jurisdiction or 
rejects the plaint, the proceeding is open to appeal and if it appears that 
jurisdiction has been unduly assumed, the subsequent inquiry of right must 
be set aside as carried on without jurisdiction. 


Tuts was a regular appeal from the decision of Rai Kanjee 
Suhai, Principal Sudder Ameen of Ghazeepore, dated the 
17th August, 1866. 


Moonshre Hanooman Pershad, Moulvie Mahomed Hyder 
Hossein and Moulvie Furreed-ood-deen Ahmed, for ap- 
pellant, the defendant. 


Lalla Man Rai, for respondent, the plaintiff. 


We think that the judgment of the Principal Sudder 
Ameen in the plaintifi’s favor must be reversed on the 
ground of want of jurisdiction. This has been the only issue 
argued before us, and the conclusion at which we have ar- 
rived renders it needless to consider any other question. 

The suit is for land situate on the borders of the Ghazee- 
pore Court's local jurisdiction. The defendant objected to 
the hearing of the suit on the ground that the land was not 
included within the local limits of the jurisdiction of the 
Court. The Principal Sudder Ameen on the 22nd August 
1865, detcrinined that he had jurisdiction and procecded to 
try the suit which he tinally decided in the plaintiff's favor. 

The Principal Sudder Ameen’s determinaton of the 22nd 
August 1865 was, under the power given by Section 14 of 
the Code of Civil Procedure. In his final judgment he has 
stated his reasons for holding that the land was within the 
local limits of his jurisdiction; which are in substance these :— 
that, by various orders of the Revenue Officers, the land has 
been declared to belong to Mouzah Sheopoordea which is in 
Ghazeepore; that an adjudication by the Principal Sudder 
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Ameen of the adjacent Zillah of Shahabad, (affirmed on ap- 
peal by the Bengal High Court), by which part of the dis- 
puted land had been determined to belong to the estate of 
the defendant, the Maharajah of Doomraon, situated in Sha- 
habad, did not bar the jurisdiction of the Ghazeepore Court, 
and this by reason of a subsequent suit in the Shahabad 
Court for another portion (3042 beegahs) of the land in dis- 
pute which was dismissed on appeal by the Bengal High 
Court, the result of which the Principal Sudder Ameen held 
to be that the land remained part of Ghazeepore; and lastly 
that, since the decision by the High Court in support of the ju- 
risdiction of the Shahabad Count, the land in dispute had been 
entered in the settlement papers and maps cf the Ghazee- 
pore District under the directions of the Deputy Collector of 
the District, and of another official who had been authorized 
by the Governments of bengal and of the North Western 
Provinces to investigate the matter, The Principal Sudder 
Ameen in deeiding the question of jurisdiction, has relied on 
the proceedings of the Revenue Officials rather than on the 
judgments of the Courts. 


He is doubtless empowered by the 14th Section to deter- 
mine as a preliminary question the puint of jurisdiction before 
he proceeds with the trial. In one event, the Court is direct- 
el to reject the plant or to return it to the plaintiff for pre- 
sentation in the proper Court. This is when an adjudica- 
tion by “competent authority” is shovu to the Court, ad- 
judging the land to forin part of an estate situated within 
another jurisdiction In such a case, the Court deals with 
the plant as it ts authorized to do with plats under the 
subsequent Sections (29 and 31) when they are found to be 
inadinissible 


Whether the Court inquires into and determines the pre- 
liminary question of jurisdiction under the power conferred 
by the first part of the Section, or whether it rejects the 
plaint under the promiso, the Court.’ proceeding is open to 
appeal; and fit appears that jurisdiction has been unduly 
assumed the subsequent inquiry and adjndication of right 
must be set aside. 


The property in dispute is a tract of land subject to the 
action of the river Ganges. According to the decisions of 
the Shahabad Court, 1t is land formed by gradual accretion 
and is therefore an accession to the adjacent estate of the 


Maharajah of Doomraon. 
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The first decision related to 2967 beegahe of the land now 
in dispute. In the early stages of that suit the then defen- 
dants, the Zemindars of Mouzah Sheopoordea, did not think 
fit to raise any question of jurisdiction, but, before the hear- 
ing they adduced certain proceedings of the Deputy Collec- 
tor of Ghazeepore Mr. Quinton, whereby he defined the 
boundaries of their Mouzah as iucluding the property in dis- 
pute. Mr. Quinton intended, as is shown by a later order, 
to proceed under the provision of an Act (I. of 1847), for 
the establishment and maintenance of boundary marks in 
the North Western Provinces of Bengal. There are refer- 
ences in his order to disputes concerning the boundary, but, 
acting under that law, he had no authority or jurisdiction 
to deal with such disputes except in the manner indicated 
by the 5th Section: the order does not in terms refer to the 
law or to any Scction of the law and certainly does not de- 
termine the question of jurisdiction. It was so regarded by 
the Bengal High Court in appeal. In the second suit, in the 
Shahabad Court, the other portion (8042 beegahs) of the land 
now in dispute was in question; and that Court decided in 
the Maharajah’s favor treating the land as a gradual accre- 
tion to the Shahabad estate. On appeal, the Bengal High 
Court did not disturb this finding, (we understand the Court 
to express its concurrence therein), but reversed the decree 
on the ground that the plaintiff by reason of not having in- 
cluded the claim to the land in the former suit must be 
deemed to have relinquished all subsequent right of suit in 
respect of it. 


The inquiry by the Revenue Officials appointed by the two 
Local Governments to investigate and report is In favor of 
the Ghazecpore jurisdiction ; but it seems to be founded ra- 
ther on the alleged fact of the possession by the Shahabad 
Zemindars of the land in dispute and of some neighbouring 
land, than on other materials. 


These reports and proceedings of the Revenue Officials 
appear to us to be in no way adjudications by “competent” 
“authority” that the land in dispute belongs to the Ghazee- 
pore District or to any estate thercin. On the other hand, 
the Bengal Court have distinctly adjudged the disputed land 
to be part of an estate in Shahabad. The present plaintiff 
was not a party to that litigation (it would seem that the 
Government declined to take part therein); but this not- 
withstanding, the adjudications are not to be disregarded by 
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the Principal Sudder Ameen in dealing with the question __ 1867. _ 
of jurisdiction under the 14th Section. Whatever may be Pindar 


the merits of the case, the question of jurisdiction has, we ~~ of 1867. 
think, been wrongly dealt with and decided by the Principal ~~ ~~ 
Sudder Ameen. Holding that he should have decided this 

Issue against the jurisdiction of the Ghazeepore Court, we 


pore his decree. ‘The costs will be paid by the respon- 
ent. 


NO ee AR ARRON 


PUCHOOA,... 00. ccnecees detect ee eccrneeee eearaiss Appellant. 
MAHOMED TaLa ASSUD-OOL-LAH,...... Respondent. 


Held that a suit by a cultivator to establish his right to cut and make use of 
the trees situate on the borders of his holding, was nota suit of the nature 
triable by the Revenue Court, «nd was, therefore, a suit properly cognizable 
by the Civil Court, which Court should have determined the question of 
right and title with reference to ancient usage. 

The wajib-ool-urz binds co-parceners who have verified and attested it and is 1867 
80 far evidence of custom between co-parceners, but is not a conclusive evidence 


of custom between co-parc and their tenants who w arties to it. _ March 28, 
e O-parcencrs ane Lely M8 WhO Were NO parties to 1 S.A. No. D4 
of 1867. 

7 : sate! Present : 

Tuts was a special appeal from the decision of Syud Ahmed yayan 


Khan Principal Sudder Amcen of Allygurh, dated the 18th anv 
December, 1866, affirming the decree of the Moonsiff of Sranxi, J.J 
Akrabad, dated the 8th May, 1866. 


Baboo Oprocash Chunder Mookerjee, and Lulla Madho 
Ram, for appellant, the plaintiff. 


Moulvie Sunee-ool-lah Khan and Pundit Bishumbher 
rath, for respondent, the defendant. 


Tue plaintiff, an hereditary cultivator, sued the defendant 
a Zemindar, to establish his right to eut down certain trees 
standing on the boundaries of his holding for agricultural 
purposes without the perinission of the defendant, and also 
to cancel that portion of the adininistration paper which pro- 
hibited his doing so. The plaintiff rested his claim on 
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ancient usage and custom of the village. The Moonsiff dis- 
missed the claim finding that it was not usual that an admi- 
nistration paper should be verified by cultivators, and that 
the Zemindar, not the latter, had the right of cutting down 
trees, 

In appeal, the Principal Sudder Ameen affirmed the Moon- 
sift’s judgment, finding that it was not usual in the village 
that cultivators should verify the form in the preparation of 
the administration paper, that the latter was drawn out ag- 
reeably to practise and must be admitted; and that it was 
the sole basis upon which a Civil Court determines the right 
of tenants. Further the Principal Sudder Ameen held that 
until the Revenue Authorities had amended the administra- 
tion paper, such a suit as this was not cognizable in the Civil 
Courts. 


Exception is taken by the special appellant to this ruling 
on the question of jurisdiction and the value of the adminis- 
tration paper. It is further contended that a tenant with 
rights of occupancy has by custom the right of cutting down 
trees on his land. 


We admit the pleas so far that we hold the Principal 
Sudder Ameen to have been in error when he ruled that the 
Yivil Court has no jurisdiction in this case. he plaintiff 
came into Court to prove his right by ancient usage to cut 
down trees on the border of his fields, for agricultural pur- 
poses, and to make agricultural implements. Urging such 
a claim he could not have been heard by the Revenue Court, 
for the suit of tlis nature has not been male triable by a 
Revenue Court under the provisions of Act X. of 1858, or 
any other Act. 


We also hold that the Principal Sudder Ameen has attri- 
buted greater authority to the administration paper in this 
case than it carries with it. The paperis one which binds 
the cu-parceners who have taken a part in its preparation, 
and attested and verified it. In the present case the culti- 
vator who brings the suit is not a partv to the adiministra- 
tion paper. Whilst then we admit that this instrument is 
so far evidence of what the co-parceners agree between 
themselves as to the custom and usage of the village, we 
cannot accept it as conc/usive evidence of custom as between 
the co-parceners and their tenants, though doubtless as the 
record made by a public Officer in the discharge of his duty 
it is some evidence. 
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We admit that the cultivator here cannot sue to set aside 
the administration paper. But, we think that the Court be- 
low was bound to dispose of his plea, that by ancient usage 
he was allowed to cut down trees on the boundaries of his 
own holding. This isa point which the Courts can deter- 
mine, as one of title and as measure of right and to enable 
the Principal Sudder Ameen to do so. We decree the 
appeal, reverse this decision, and remand the case for 
re-trial. In finally dispusing of the cause, the Principal 
Sudder Ameen will please to provide for the costs of this 
appeal. 
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SOoOKHA NUND,...........0.08 Moeuhadaeseadoes Appellant. 


NUNDOO: SINGH, . sssiiesaduslsseapeedienbecevens Respondent. 


Held that, the plaintiff having failed in a regular suit in 1858 to establish 
his right to rent, his present suit for rent was not admissible, as from that 
date not rent was paid nor was his title in any way recognized. 


THis was a special appeal from the decision of Mr. G. E. 
Lance, the Civil Judge of Cawnpore, dated the 17th Decem- 
ber, 1866, confirming the decree of the Collector of Cawnpore, 
dated the 29th June, 1866. 


Baboo Oprocash Chunder Mookerjee, for appellant, the defen- 
dant. 


Lalla Gokul Chund, for respondent, the plaintiff. 


THE plaintiff, having in 1858 endcavoured to establish 
his right to take rent from the defendant by a regular suit 
failed to establish his right and his suit was dismissed. 
From that period no rent has been paid hy the appellant nor 
has he, so far asit appears, in any way recognized the title 


of the plaintiff’ Under these circumstances, we aro of 


opinion that the suit ought to have been dismissed. We 
therefore decree the appeal and reversing the decision of the 
Judge dismiss the plaintiff's suit with costs. Interest at 6 
per cent, 


wane tr ARR OAR 


M 


221 


1867' 

April 1, 
S.A. No. 278 
_ Of 1867. 


Present : 
TURNER 
and 
SPANKIE, J. J. 





222 


1867, 


~ April 3, 
S.A. No. 280 
ELL 


Present : 
TURNER 
and 
Srankiy, J. J. 
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A REM. SOOKE: <asiaencextinanneutecsiace Jeeta Appellant. 


PIRTHEE Raw, and others, ......... pesiia . Respondents. 


Ordinarily 8 vakeel who is employed to conduct the case on behalf of his 
client has no implied authority to compromise it. In the absence of any 
express provision in the vakalutramah he can make no compromise which will 
be binding upon his client except with lus consent. 


THis was a special appeal from the decision of Syud Py- 
ghumber Buksh, Principal Sudder Ameen of Meerut, dated 
the 20th November, 1866, confirming the decree of the 
Moonsiff of Mcerut, dated the 12th July, 1866. 


Mr, W. Pittar, for appellant, the defendant. 


Moulvie Sumec-ool-lah Khun, and Pundit Bishumbher Nath, 
for respondcuts, the plaintiffs. 


THE issue raised in this suitis whether a vakeel has the 
power to compromise a suit so that the compromise shall 
be binding on his client. 

The facts ot the case are briefly as follow:—The plaintiff 
brought suit agaiast tho defendant Prem Sookh to obtain 
possession of certain lands in Mouzah Audh Pergunnah 
Secundrabad. The defendant appointed Motee Singh his 
nook htur to defend the suit, and Motee Singh as such moukh- 
tur executed a vukalutnwnich appointing Ruheem Buksh 
vakeel of the defendant in the following terms, “for defend.” 
“ing the suit of Pirthee Singh and others plaintiffs, &e.” 

“Tho said vakeel may appear in the Court and argue the ” 
“ease ; whatever petitions and replies and management of” 
“the casc he may take and whatever documents he may ” 
“file will be acknowledged.” 

The written statement filed on behalf of the defendant tra- 
versed the title of the plaintiff and alleged a title in the 
defendants and possession. Subsequently a compromise was 
filed by the vakeels of the plaintiff and the defendants, where- 
by it was stipulated that the plaintiff should obtain pos- 
session of the land and should pay Rs. 15 annually to the 
defendant. The Moonsiff passed a decree in accordance 
with the terms of the compromise. The defendant imme- 
diatcly lodged an appeal on the ground that the compromise 
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was filed without his authority. The Principal Sudder a 
Ameen dismissed the appeal on the ground that the 3.4. No. 280 
defendant was bound by the act of his vakeel. The defendant “of 1367. 


eer 





has presented a special appeal to this Court, raising the 
same question as was decided against him by the Princi- 
pal Sudder Ameen. 

We are of opinion that the appeal ought to be decreed. 
Ordinarily a vakcel who is employed to conduct a case on 
behalf of his client has no implicd authority to compromise 
it. Wedo not say that such an authority could not be con- 
ferred upon a vedcel by the insertion of express powers mn 
the vukulutnamah, but in the absenee of any such express 
terms he can make no compromise, which will be binding 
upon his client except with the consent of his chent. The 
doctrine which should be followed in such cases is to be 
found in the judgment of the Master of the Rolls in the 
case of Swinfen, v. Swinfen*® “fan attorney is employed ” 
“ to conduct a suit for a client, a compromise docs not in” 
“terms come within the scope of his authority; 1t1s not with ’ 
“in the management of the cause.” 

We are of opinion thata vale? in this country has not or- 
dinarily any greater power to bind his client than that which is 
possessed by an attorney in England, and in this opinion we 
are confirmed by the judgment of the Madras Tigh Court 
in the ease of Avul Khadan, v. Audhu Set,f on which the 
Kughsh case above cited was referred to and followed. 

In the present case, the terms of the wahkalutnamah clear- 
ly give powers tothe vakeed to conduct the suit, but they 
do not give ino any power to determine it by a compro- 
mise. We therefore hold that the compromise was eflect- 
ed without the authority of the defendant, and is not bind- 
ing upon him, and reversing the decisions of the Moon- 
siff and the Principal Sudder Ameen. We remand this 
case to the Moonsitf that it may he disposed of upon. its 
merits. 


The Lower Court will pass a suitable order for the costs 
of this appeal. 


* 27. J. N.S, Chap. 41. 
t 2. M. H. C. Reports, p 423. 
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GHOLAM ALI KHAN, .0.....ceccccccseeecescee seen Appellant. 


Imam ALI KHAN, and others, .......00.s.cece0s Respondents. 


Held that the parties having signed the award of erbitration must be bound 
by that until it is logally set aside, and the plaintiff's suit to enforce his right 
rrespective of the award was not niaintainable. 


Tuts was a special appeal from the decision of Rai Sookh- 
basee Lall, Principal Sudder Ameen of Saharunpore, dated 
the 6th December, 1866, modifying the decree of the 
Moonsiff of Saharunpore, dated the 26th July, 1866. 


Mahomed Rooh-ool-lah, for appellant, the plaintiff. 


Baboo Pearey Mohun Banoorjee and Lalla Gokul Ohund, 
for respondents, the defendants. 


Tue Principal Sudder Amcen’s decision is, we think, right. 
The partics, having agrecd to an arbitration (a private one) 
and having accepted the award and signified by their 
signatures their assent to the arrangement, should be 
thereby bound until it is legally set aside. The plaintiff's 
present suit is to enforce his rights as he supposes them to 
exist prior to this arbitration and arrangement. We think, 
he cannot be allowed to maintain this suit upon his old rights 
which have been superseded by the latter arrangement. We 
dismiss the appeal with costs, and interest at 6 per cent. 
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GITASEL,........ papa tetanasee shipdencaads vee Appellant. 


J USOU DIM, 525 oiiciugasdavsyn txts vesecsscssoveeee Despondent, 


Where the husband is unheard of for the proscribed number of years, 
the mere omission of ceremonies being parformed by his wife will not prevent 
tho presumption of death from arising. 


Tuts was aspecial appeal from the decision of Rai Hait 
Lall, Principal Sudder Aincen of Moradabad, dated the 27th 
November, 1866, contirming the deeree of the Moousitf of 
Moradabad, dated the 8th June, 1866. 


Buboo Mirton Joy Movkerjee, for appellant, the defendant. 


Mr, T. Conlan and Lalla Sukhun Lal, for respondent, the 
plaintiff, 


THE Principal Sudder Amcen’s judgment is insufficient 
and defective. The absent husband docs not mercly by his 
absence cease to be the husband nor does he thereby lose 
the rights of suit which the law gives him. But if he con- 
tinues absent and is not heard of for the period prescribed by 
law, a presumption arises that he is dead. If in the present 
case it were proved, as the plaintiff alleges, that he continued 
in his absence to support his wife, this fact would show that 
he was heard of and known to be alive. But nothing is 
found by the Principal Sudder Ameen as to this. is judg- 
ment goes on this ground that the period of absence being 
sufficiently long to justify the presumption of death, the wife 
had not performed the usual ceremonies. But such omis- 
sion does not of itself affect the presumption. The omission 
may be due to ignorance, indifference or perhaps to poverty. 
It is not her individual belief, but the presumption of death 
drawn by the law which is to be considered. We must re- 
mand the case to the Principal Sudder Ameen. If the hus- 
band was absent and unheard of, then the mere omission of 
the ceremonies will not prevent the presumption of death 
from arising. And if he might fairly have been presumed to 
be dead when the second marriage occurred, the second 
marriage was a lawful act and he cannot sue to question it. 
We remand the case. The Principal Sudder Amecn will 
dispose of the costs of this appeal. 
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Cuussoo SincH and ZEENUT SINGH,...... Appellunts. 


SYUD NASIR HOSSEIN, .....ceeceecereees . Respondent. 


An entry in the aajib-ool-urz was not tantamount to an acknowledgment 
on the part of the defendant mortgagee of the plaintiff's proprietary right 


so as tu allow him to sue within siaty years from that date as provided by 
Clause 15, Section 1, Act XIV. of 1859. 


f : — 

[rts was a special appeal from the decision of Sookhbasce 
Lall, Principal Sudder Amecn of Shahjehanpore, dated the 
15th December, 1866, affirming the decree of the Principal 


Sudder Ameen of Moozutfernugur, dated the 24th Septem- 
ber, 1866. 


Moulvie Mahomed Ifyder Hossein, Moulvie Furreed-ood- 


deen Ahmed and Pundit Bishumbher Nath, for appel- 
lants, the defendants. 


Lalla Man Rai and Pundit Ajoodhya Nath, for respon- 
dent, the plaintiff. 


Tie grounds of appeal are in our opinion not without 
weight. The Principal Sudder Ameen has held the suit to 
be within time in reterence to the circumstance that in the 
recent settlement compact the defendants are described ag 
mortgagees of the property in suit, of which the plaintiff is 
represented as owner. This cntry seems to be regarded by 
the Principal Suddcr Ameen as an acknowledgment on the 
part of the defendants of the plaintiff's proprictary title 
such as allows the latter under Clause 15, Section 1, Act 
XIV. of 1859, to sue for redemption of the mortgage within 
sixty years from the date thereof. We cannot concur in his 
view of the entry, which is the fifth paragraph of the wajib- 
ool-urz drawn out on the 13th November 1863, It is clear 
that the defendants at that time claimed to be recognized as 
absolute owners, and, although they do not deny that their 
position was originally that of mortgagees, or rather condi- 
tional vendces, they did dispute the amount of the mortgage 
debt, and contended moreover that the conditional sale had 
become absolute. The ground thercfore on which the suit 
has been considered by the Lower Appellate Court to be 
within time is untenable, and it will therefore be necessary 
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for that Court to weigh and dispose of the particular objec- 
tions sct forth in the defendants’ memorandum of regular 
appeal, of which it has omitted to take notice and dispose in 
the decision before us. As the Principal Sudder Ameen 
discredits the deed of bye-bil-wufa produced by the defen- 
dants, and the plaintiff produces no document from which 
the date and nature and circumstances of the mortgage can 
be ascertained, the period of the mortgagee’s actual possession 
of the property in question must be determined upon the 
evidence. Should the defendants be found to have been in 
possession for more than sixty years, the suit will without 
further inquiry be liable to dismissal. Should however it be 
found that their tenure has been fora shorter period, the 
conditions under which they hold and the amount justly 
claimable by them must be made the subject of investiga- 
tion. With these remarks we remand the case for re-trial, 
and a fresh decision and asuitable order as to the costs 
of this appeal to the Lower Appellate Court. 


HIGH COURT REPORTS, N. W. P. 
MADHOSINGH, Apovedhpistacuassianiigetiaientiote Appellant. 


JRHANGRER:: soracevensneteaianatauetsiaisd er Respondent. 


Held that an order passed by Revenue Authorities for entry of names in 
proprietary register, being not passed after a trial in a suit of the nature re- 
terred to in Clause 2, Section 23, Regulation VII. of 1822, was not an order 
to a suit for contesting which the term of limitation mentioned in Clause 6, 
Section 1, Act XIV. of 1859, applies. 


Tu S was a special appeal from the decision of, Mr. IL. G. 
Keene, the Offy. Civil Judge of Furruckabad, dated the 7th 
July, 1866, confirming the decree of the Moonsiff of Furrucka- 
bad, dated the 23rd May, 1805. 


Lalla Man Rai and Lalla Lalitu Pershad, for appellant, 
the plaintiff. 


Moulvie Abdool Sutlar, for respondent, the defendant. 


We think that the appeal must prevail. The Deputy 
Collector's order, of the 18th August 1859, for the intro- 
duction of Oomeid’s name into the proprietary register was 
not in our opinion an order passed after a trial in a-suit of the 
nature referred to in Clause 2, Section 23, Regulation VIT. 
of 1822, as_ triable under Sections 11, 12, 14, 15, 16, 17, 18, 
19 and 20 of that Regulation ; and is not therefore an order, 
to a suit for contesting which the term of limitation men- 
tioned in Clause 6, Section 1, Act XLV. of 1859, applies. 

Accordingly the case is remanded through the Lower 
Appellate Court to that of first instance for trial and deci- 
sion on the merits and a suitable order as to the costs of this 
appeal. 
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BaBoo Gunxput SINGH,.............. en steeiguaeeA Ppelane. 
GUNGA PERSHAD, .........0... eee Respondent. 


Held that a widow cannot under Hindoo Liw dispose of immoveable pro- 
perty given to her by her husband which has becoine a portion of her stri- 
dhun, the absulute dominion of a woman over her peculiar property not 
extending to land. 


Tuts was a special appeal from the decision of Mr. H. B. 
Henderson, the Civil Judge of Benaics, dated the 9th Oc- 
tober, 1866, confirming the decree of the Principal Sud- 
der Ameen of Benares, dated the 19th July, 1866. 


Mooushee Hunoomun Pershad and Lalla Laliia Pershad, 
for appellant, the defendant. 


Lalla Man Rav and Moonshee Maudho Lall, for. respon- 
dent, the plaintiff. 


We do not find that respondent was estopped — froin 
Ininging this suit by any admission on his part, ac- 
knowledging the right of the female defendant, the 
vendor, to alienate her share. Even admitting that the 
husband in his life-time put his wife in separate possession 
of her share and distributed his property amongst. his sons, 
and that the share of the wite became a portion of her 
“stridhun” a peculiar property, still she would not under 
the Hindvoo Law and the precedent of this Court, dated 30th 
August 1865, No. 174 of 1851, on review of judgment, be at 
liberty to exercise absolute dominion over it, as itis land 
and therefore immoveable. We accept the opinion of Mac- 
Naghten (expressed in the Ist volume, Hindoo Law, page 40,) 
asa correct exposition of the law on this subject that the 
absolute dominion of a woman over her peculiar property 
does not. extend to land. The decision above quoted also 
refers to a precedent of Hindoo Law noted at page 35. of 
the sevond volume of MacNaghten, to the effect that a 
widow is not at liberty to dispose of immovcable property 
given to her by her busband, which has become a portion 
of her “stridhun.” We therefore dismiss the appeal and 
affirm the judgment of the Lower Appellate Court with 


costs and interest at 6 per cent. 
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MUNGROO SANUO, oo... eee (AviemwauesA Ppellant 


JEYDAR SINGH, and others,..........0 eee .. Respondents. 


Held that the subsequent purchase of a judmment-debtor’s right and 
entry in the Collectorate record canuot affect the right of a prior purchaser or 
vblige him to bring suit within one year from the date of second purchase. 


i] 
THis was a special appeal from the decision of Rai Daibee 
Dyal, Principal Sudder Ameen of Bustec, dated the 10th 
December, 1866, confirming the deeree of the Moousiff of 
Captain-Gung, dated the 16th July, 1866. 


Lalla Man Rat and Lalla Lalita Pershad, for appellant, 
the plaimtif. 


Mouloie Mahomed Hyder Tossein, for respondents, the 
defendants. 


THe plaintiff is a purchaser by private sale of 2! annas 
of the property. He brought a suit) and obtained n decree 
upholding lis right as purchaser under the provisions of 
Rosulation VIL. of 1825, Section 6, which was then in force. 
The decree was transmitted to the Collector for execution, 
Vhe Collector finding a mortgagee in possession stated he 
conld not prt the plauititf in possession, but that mutation 
of names might be made. The reply was communicated 
to the Civil Court, but no farther proceedings were had and 
the execution case was ultimately struck off the tile. Some 
time afterwards the defendant Kedar Nath bought at a sale 
In execution of a decree, the rights and interests of fine 
person from whom the plaintiff had purchased her 2) aynas, 
At that time the condition of such right was this: that 
the judgmeut-debtor had 12 annas or some like portion of 
lis property remaiming in him, the 24 annas having been 
previously transferred to the plaintiff. ‘ 


Kedar Nath having purchased caused mutation to be 


. < t 4 ¢ eva} 7 1‘ 
made in the Collectorate records. Although he bought only 
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the rights and interests as they then stood, (that is subject 
to the 24 annas which belonged to the plaimtitt) he was 
recorded as purchaser of the whole 4 annas. 

The plaintiff now suing to assert his rights, his suit has 
been dismissed on the ground that it is barred not having 
been brought within one year from the sale to Kedar Nath. 
But, we think that neither the sale to Kedar Nath nor the 
subsequent entry by whichit was made to appear in the 
Collectorate records as a sale of 4 aunas, can have any effect 
on the right previously acquized by the plaintiif; and that 
the fact of his name uot being placed in the Collectorate 
record, and of the defendant having procured lis name to be 
recorded as the purchaser of the whole cannot affect the 
plaintiff’s right or oblige him to sue within one year, 

The suit being brought within duc time, the decree of 
dismissal must be reversed. It is needless to remand the 
ease, The plaintiff is entitled to a decree. As to the costs 
each party will bear his own cost. 


PRP POLL DOO IN LLIN, 
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HURKISHLUN, and others... ccs cee Appellants. 


MOOK UND IVAN tcc isnscinelpae nyt tana thee .... Respondent. 


Held that the powers vested in the Settlement Officer under Section &, 
Act XIV. of 1863, are to be exercised where dispute arises between the 
persons mentioned in Section 9 of that enactment, but where the question 
is between a madzeedar and a ryot relating to the right of enhancement, the 


power to eshance without notice of enhancement 1s not conferred on the 
Settlement Othver by Act XLV of 1863 


THs rasa special appeal from the decision of Mr. H. G. 
Keene, the Offg, Civil Judge of Furruckabad, dated the 1th 
December, 1866, contirming the decree of the Settlement 
Officer of Furrackabad, dated the 28th September, 1866. 


Bahoo Keshvee Pershad and Baboo Pearey Mohun Banoor- 
Jee, tor appellants, the defendants. 


Lalla Man Rai and Monlvie Furreed-ood-deen Ahmed, 
for respondent, the plaintitt. 


THE village being madfce, the power to enhance without 
notice of enhancement is not, we think, conferred on the 
Settlement Officer by Act XIV. of 1863. The Settlement 
Officer may be invested under Section 8 with the powers 
therein mentioned, But those powers are to be exercised 
by liman the classes of eases wherein disputes arise between 
the persons mentioned in Section 9 that is Zemuindars, 
tulookdars or other Sudder nutlgoozars, &e. 

The construction of the Act we understand to be that the 
Settlement Officer, nivested with powers under it, cannot use 
such powers In a case like the present in which the question 
is between a inadfeedar and a vyot relating to the right of 
enhancement. 

We reverse the judgment of the Court below. 

The appellant will have the costs of this appeal. 
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MussumMar OODEYrA and CHOONNEE,....... .. Appellants. 
COPA Gaiety eo oresaeuene st Serre ae Seiveutates Respondent. 


Held that a suit for division of debts due to the deceased's estate, (the sum 
being ascertained), was cognizable by a Smul Cause Court and no special 
appeal lies tu the High Court. 


Tuts was a special appew from the decision of Syud 
Almed Khan, Principal Sudder Ameen of Allyguth, dated 
the 12th December, 1856, modifsing the decree of the Moon- 
sitf of Akrabad, dated the 80th July, 1866. 


Buboo Pearey Mohuw Banoorjee and Baboo Ram Narain, 
for appellants, the plaintiffs. 


Lalla Man Rai, Moonshee Tanooman Pershad and Lalla 
Lalitu Peishad, for respondent, the defendant. 


A sum of about Rs. 300, a debt due to the estate of 
Gunya Ram, has been recovered and is now deposited in 
the freasiay, A dispute has arisen among the heirs of 
Gunga Ram respecting the division of this sum and parti- 
enlavly vith referenee to the relinquishment by Bhopal of 
his share) in what way division shall be made. 

It is objecte lL by the respondent that no special appeal is 
open to the appellant im such a case and the question thus 
raised is, tn eifeet, whether the terms of Section 6, Act XI. 
of 1865, make such a suit as this cognizable by Small Cause 
Courts. 

Suits for a share or part of a share under an intestacy are 
excluded from the jurisdiction of Small Cause Conits, 
so also are snits for a legacy or part of a legacy under a will. 
Soalso are suits for the balance of partnership accounts, 
unless a balance has been struck and ascertained by the 
parties or thei agents. If no balanee has been struck the 
suit would involve the taking of the accounts of the part- 
nership. A swit fora lezacy involves an account of the 
debts and assets of the cstate, the legacy not being pay- 
able until after payment of the debts. A suit fora share of the 
estate of au intestate Involves an inquiry into the particu- 
lars of which the estate consisted and the claims affecting it. 
The law may be quite clear that the plaiutiff in such a 


HIGH COURT REPORTs, N. W. P. 
suit is entitled to (say) 4 or } of the whole but the whole 
must be ascertained before any decree can be given. 

The principle seems to be to exclude from the Small 
Cause Court Jur‘sdiction suits which involve an inquiry into 
accounts, the particulars of which the estate of a deceased 
person may be composed, and the like, and to confer juris- 
diction in such matters only where there is a settled and 
ascertained sin. 

As in this case the only question is ax to a sum certain 
(Rs. 300), and how it is to be divided, the suit is of the 
description cognizable by Small Cause Courts; and there is 
therefore no special appeal. On this ground the appeal 
must be dismissed, 

The respondent will get his costs with interest at 6 per 
cent. 


PA DIG IVA Maced aataaeveenaes cay ore Appellant. 
M&HEEN LALL, and others,....... teceteeverserene Leespondents. 


Where plainti? obtained a decree, and alloged that possession waa yielded 
to him by the party against whom decree was passed and based his suit for 
possession on © ibsequent ejectment 3---Held that the Lower Appellate Court 
was wrong in holding the suit as barred by lapse of time since the date of the 
decree without determining the alleged fact of possession and ejectment. 


THIs was a special appeal from the decision of Moulvie 
Mahomed Hnssun Khan, Principal Sudder Ameen of Fur- 
ruckabad, dated the 2Ist December, 1866, affirming the 
decree of the “foonsiff of Chubramow, dated the 20th 
November, 1866. 


Buboo Mirton Joy Mookerjee and Lalla Madho Ram, for 
appellant, the plaintiff. 


Lalla Mun Rui, Moonshee Hanooman Pershad and Lalla 
Lulitu Pershad, fox respondeuts, the defendants. 


THE appeal mist in our opinion prevail. 


The plaintut described himself as having acquired, by a 


decree of 1555, a title to the property in uit, and alleged as 
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the cause of his action that he bad been dispossessed of that 
property by the defendant in the month preceding the in- 
stitution of the suit. 

The Lower Courts have dismissed the suit as out of time, 
simply on the ground that the plaintiff is not shown to have 
been put in sey a of the p.operty in suit by the inter- 
vention of the Court in execution of the decree aforesaid. 
This isa wholly invalid] ground for holding the suit to be 
out of time. 

The plaintiff represents himself as having been in posses- 
sion previous to his alleged receut ¢ jectment which is the 
cause of his action ; and. it may be that lis possession was 

rightful and legal uuder the decree aforesaid, even though 
that possession may nut have been obtained through the 
agency of the Court. Such possession may, for instance, 
have aa yielded to him by the party against whoim the 
decree in his favor was passed, so as to render it unnecessary 
tor him to have reconrse to the Courts for assistance in exe- 
cuting the decree. 

Had the Lower Courts indeed found that the plaintiff has 
never been in possession of the property in suit since the 
date of the decree, and had not really been dispossessed in 
July last, they would have been right in dismissing this 
suit as an improper attempt to obtain in an unlawful sh ape, 
on a false pretence, the execution of a decree no longer 
capable of execution. 

The question for trial and determination is, whether the 
plaintiff, having been previously in possession, which posses- 
sion was rightful and legaiunder the former deerce In his favor, 
was in July last wrongfully and illegally ejected by the de- 
fendants or not. 

We remand the case for a fresh trial and as to the 
costs of this appeal through the Lower Appellate Court to 
that of first instance. 


TA NONE 
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SHEO JALUM,...ccccccececescseveeeeeee eee Decree-holder. 
GUNESH,....scccecccseresceeceseseccseresees dd gment-cdebtur, 


Held that the limit of three years in execution of decree should be 
reckoned (where the decree is to be paid by instalments) from the date on 
which execution of the decree could be taken out under the tetma thereut 
and not from the date of the decree. 


my . . . | 
[HIS wasa reference from the Judge of the Small Cause 
‘ourt of Allahabad, uuder the provisions of Section 22, 
Act XL of 1865. 


Cuse stited by the Judge of tre Sinall Couse Court—On 
the 27th June 1862, Sheo Jalum obtained a decree against 
Gunesh for Rs, 90-12-6, the Judyve at the time declaring the 
deerec to be payable by monthly instalments of Rs, 4, but 
that if the defendant failed to make good any one instal- 
ment, execution of the whole amount decrced might be taken 
vut against him. 

On the 28th November 1860, Sheo Jali applied to the 
Court to serve a notice on Gunesh under Section 216, Act 
VIIL. of 1859, stating that he had reeved the instalment 
of Rs. 4a month up to the end of December 1862, that he 
did not now claim the instalments for the period from De- 
ecmnber 1862 to November 1863, because more than three years 
has elapsed between the date on which those instalments 
tell due and the date on which the notice had been served 
ou defendant; that he claimed the romaine instalments, 
because, though more than three years had clapsed from. the 
date of decree, when he served the notice on defendant yet 
three years had not then elapsed from the date on which 
those instalments were made payable by the Court’s order. 
(The notice was served on the 2nd December. On the 9th 
March 1867, Sheo Jalum applied for execution of the deerce 
by distraint). 

“As no objection had been made by Gunesh after the no- 
fice had been served on him, an order for execution of the 
decree by distraint was made. 

Gunesh then came forward and urged that the decree was 
given on the 27th June 1862, that no process of execution 
had been taken out against him till November 1866, that, 
therefore, the decree was now incapable of execution. Now 
it seems to me that though the language of Section 20, Act 
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eC V. of 1859, is clear and precise, yet that in cases in which 
Mis. Appeat the decree is ordered by the Court to be satisfied by instal- 
___ of 1868. ments, the three years should be calculated fromthe date 
~~ n Which execution might have been taken out, and not 
from the date on which the decree was given. In the pre- 
sent case, on the plaintiff’s own showing, execution of the 
decree might have been taken out on defendants failing tu 
make good the instalment due in January 1868, and thus 
even according to this method of calculation execution of the 
decree cannot now be had. As however the point is one like- 
ly frequently to arise, I refer for the decision of the High 
Court, the following question. 

In cases in which the Court orders a decree to be satisfied 
hy instalments, is the three years limit, provided by 
Section 20, Act XIV. of 1859, to be calculated from the 
date of the decree, or from the date on which execution of 

the decree might first have been taken out ? 





By tHe Hiau Court. 


We state in reply to this reference that the term of limi- 
tation should be reckoned from the date on which execution 
of the decree cotld be taken out under the terms thereof 
and not from the date of the decree; and that it has been 
so ruled by a Full Bench of this Court on a reference made 
by a Divisional Bench. 
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AHMED ALI KHAN) iscicicecksweancanes Appellant. 
NUBEEA, and others,........... ida aes Respondents. 


The proceedings of a Settlement Officer under Section 18, Act XIV. 
of 1863, are not judgments or orders appeilable to the Judge or specially to 
this Court under Act X. of 1859, 


THs was a special appeal from the decision of Mr. M. B. 
Thornhill, the Civil Judge of Saharunpore, dated the 3rd 
April, 1866, reversing the decree of the Assistant Col- 
lector and Settlement Oftieer of Saharunpore, dated the 18th 
September, 1865. 


Moulvie Muhoined Hyder ITossern and Meer Zahoor ITos- 


sein, for appellant, the defendant. 


Baboo Pearey Mohun Banoorjce and Movlvie Mehudee 
Hussun, for respondents, the plaintitts. 


Tats and another special appeal, (No. 1129 of 1866), 
were argued with reference solely to the eorrectuess of the 
principle laid down by the Judge in his deeretal order of 
romand. In the view, which we take of these cases, it is 
not strictly necessary to express any opinion on this subject, 
although we think if proper under the cucumstances to do 
SO. 


The Assistant Collector before whom the cases first came, 
acted under Section 13, Act XIV. of 1863. An application 
having been made to him under that Section,—he dealt with 
and disposed of it. 

The Section relates to the commutation of rents paid in 
kind into fixed money payments. On the applieation of the 
payer or receiver of the rent, it 1s thereby made lawful for 
an Officer employed in making or revising tue settlement 
of the land revenue to commute the rent. The previous 
Soction of the Act relate to the powers of such an Officer 
when he is invested with the authority which, by the 8th Sec- 
tion of the Act, the Local Government is authorized to con- 
foron him. But the 18th Section refers only to an Officer 
employed in making or revising the Scttlement of the 
land revenue. Whether the Settlement Officer was in this 
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case invested with power under Section 8 does net appear, 
and it is needless to inquire as to this, his proceedings 
having apparently been taken solely under Section 13. 

The Judge in the order of remand in the present case 
gives the following direction. “As the rent-is paid in” 
“kind, the amount paid will have varried according to the” 
“ production of the svason ; to ascertain the average amount ” 
“paid, it will be necessary to ascertain returns for some ” 
“past years in succession. IL therefore remand the suit ” 
“with the following directions: viz., that the Settlement ” 
“Officer will ascertain the amount of rent paid in kind by” 
“each tenant for the last five years; will stiike an average ” 
“first of the amount of grain or other erep paid, and also’ 
“an average of the price of the grain or other crop—and fix” 
“that average as the commuted money rent. It will, after” 
“this rent has been fixed, be still competent to the Zemin-” 
“dar tose for its enhancement onany of the grounds men- ” 
“tioned in Section 17 of Act X.” 

The Assistant Collector, having fixed the money payment 
with reference to the vent paid by adjacent lands, had not 
confined himself to his duties under Section 13, which are 
confined to the commutation of a rent in kind into a mo- 
nev rent. The commuting of the gram rent into @ money 
rent is a proceeding which must be had wholly without 
referenee to the rents paid for adjacent Jands and is an 
inquiry confined to the ascertaumnent of the fair annual 
money valae of that which has Intherto been given in 
erain. We think that the Judge rightly direeted the Set- 
tlement Officer to asceitain the average yield of past years 
and the portion of it rendered to the land-lord. 

But the question which arises is, Whether adverting to the 
terms of Section 15, the proceedings of the Settlement 
Officer, under that Section, ace of the nature of judicial de- . 
termination open to regular and special appeals. The po- 
wer is given to the Officer cmployed in making or revising 
the settlement of the land revenue. He proceeds not judi- 
cially as under the previous Section, that rather in his ca- 
pacity as recorded of the rights, interests and privileges 
of the various classes of the agricultural community. The 
Section enables him while making the reeord to commute 
the grain rent into 9 money payment. It is true that the 
coramutation thus made is declared to be binding upon the 
parties concerned, but this is subject to the provisions of 
Act X. of 1859. A rent payable in money having been 
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substituted for one payable in kind, the money becomes 
subject to the provisions of Act X. of 1859, including those 
relating to enhancement and abatement. 

The last Clause of the Section which applies to com- 
mutations previously made speaks of the “decision” as 
being subject to the same appeal as is given by Act X. 
in respect to decisions passed by Collectors in suits. The 
hot very aceurate language of this Clause does not au- 
thorize us to regard the Settlement Officer's commuta- 
tion proceeding under the earlier part of the Section as 
a judgment or order fiom which an appeal is given by 
Act X. of 1859. If the proceeding is not open to ap- 
peal, the Judge in hearing the appeal has exercised a 
jurisdiction not vested by Jaw in him, neither has thus 
Court jurisdiction to entertain a special appeal. But 
by the 35th Section, Act XXIJIL of 1861, this Court may 
set aside the Judge's decision, which we do. 

Each party will bear his own costs. 


Oopry RAM, and others, eee ee eee cd ppellunts, 


SiRAJOOL Hussun, and others... reves Lespondents. 


An application for partition of orchards not Hable for a quota of the village 


asscssinent is not one counigable by the Heyenue Court under Act XIX, 


i . ry e 

HIS was a special appeal from the decison of Rai Sookh- 
basec Lall, Principal Sudder Ameen of Saharunpore, dated 
the oth December, 1866, reversing the deerce of the Sudder 
Ameen of Moozuffernuggur, dated the 5th July, 1866. 


Moulvie Furveed-ood-deen Ahmed, Mirza Mahomed Ali 
Bey and Lalla Bunwaree Lall, for appellants, the plaintiffs. 


Moulvie Mahomed Hyder Hossein and Pundit Bishumbher 


Nath, for respondents, the defendants. 


‘Tar plaintiff, having purchased at a sale in execution of 
a decree in 1862 the rights of Yusuf Ali in certain orchards, 
brought this suit for partition and possession of his share 
and for the value of the fruit taken by the defendant, Yusuf 
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Ali was one of four brothers who were equally entitled to 
the orchards. We are informed that these brothers were 
the proprietors of the estate within which the orchards are 
situated, and Yusuf Ali’s share in the estate had been pre- 
viously sold by a public sale, and that the plaintiffs were the 
purchasers of it. If such previous sale were of the rights 
and interests of Yusuf Ali, it 1s not apparent why the whole 
of his rights and interests of whatsoever kind in the estate 
(including such property as that now in suit), were not includ- 
ed in the sale and did not pass to the purchaser. It is not 
material to inquire concerning this, because the plaintiff has 
by the latter purchase at auy rate acquired a share in the 
orchards also. His suit has been dismissed by the Principal 
Sudder Amcen mainly on the ground that it is a suit seek- 
ing for partition and that therefore it is not cognizable by 
the Civil Courts, but belongs to the Collector's jurisdiction 
under Act XIX. of 1833. The special appeal is on the 
ground that the suit is cognizable by the Civil Court; and 
we are of this opinion. The Act of 1863 provides for the 
purtition of revenue paying estates. The proprietors of 
such estates are entitled to obtain partition under the Act. 
Tt may be, as we have noticed above, that the plaintiffs and 
defendants in this suit are proprietors within the meaning 
of the Act of a revenue paying cstate, and that therefore the 
Act is applicable to them in respect of such proprietorship. 
But, the question in this suit is whether their joint property in 
the orchards is of such a description that the plaintiffs cannot 
obtain partition and possession of their shares except under 
Act XIX. of 1863. Nothing is shown to lead to the suppo- 
sition that these orchards were a part of the assessable hold- 
ing. If there was a previous sale of Yusuf Ali's share 
of the estate, the fact (if we may assume it to be so) that 
his share in the orchards did not pass by such sale goes to 
show that this was unassessable land attached to his per- 
sonal holding or premises. Ifthe orchards are not liable for 
a quota of the village assessment they are not a subject for 
partition under Act XIX. of 1863. 

We must set aside the Principal Sudder Ameen’s decision 
and rernand the case to him. Nothing at present appears 
to prevent the Civil Court from taking cognizance of it and 
granting the whole of the relief sought for. The costs of 
this appeal will be disposed by the Principal Sudder 
Ameen. 
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RaJAH SHY4M SINGH,.........00000 Sasawawss veveeee Appellant. 


Musst. MAHARANKE PuncouM Maggs, ......... Respondent. 


Held that the suit by a lessee against a sub-lessee to obtain 1ent of a garden 
which 1s attached to a house and 18 ancillary to the enjoyment of the house 
is not cognizable by the Revenue Court but by the Civil Court. 


[ 

Tuts was a special appeal from the decision of Mr. H. B. 1887 
Henderson, the Civil Judge of Benares, dated the lst Fe- April 28," 
bruary, 1866, reversing the decree of the Deputy Collector § 470, 435 
of Benares, dated the lst December, 1865. of 1867. 


RoBERTS 


Lalla Man Rui and Moonshee Hanooman Pershad, for fan J. 


appellant, the plaintiff. 


Moulvie Mahomed Hyder Hossein and Baboo Pearey Mo- 
hun Banooree, for respondent, the defendant. 


WE are of opinion that the particular jurisdiction confer- 
red on the Revenue Court does not embrace cases of the 
nature of this suit in which not the Zemindar, but his lessee 
seeks to obtain from a sub-lessee who is not a cultivator the 
rent of a garden which is attached to a house and ancillary 
to the enjoyment of the house. 

The suit ought to have been brought in the Civil and not 
in the Revenue Court and was properly dismissed by the 
Aillah Judge. The decision of the Lower Court is confirmed, 
and the appeal dismissed with costs. Interests at 6 per 
cent. 
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KOONJBEHAREE LALL, ......cccecccsscssceuseensess Appellant. 


BVA NAWAIN ad craps cwhe ase waaderunasdavevvoueabes Respondent. 


Held that the suit to enforce the charge under a mortgaged deed is a suit 
of the nature mentioned in Clause 12, Section 1, Act XIV. of 1859, and can 
be brought at any time within twelve years. 


i) a2 

HIS was a special appeal from the decision of Mr. H. P. 
Fane, the Civil Judge of Mirzapore, dated the 12th December, 
1866, confirming the decree of the Principal Sudder Ameen 
of Mirzapore, dated the 11th April, 1866. 


Moonshee Hunooman Pershad, for appellant, the defendant. 


Moulvie Furreed-ood-deen Ahmed und Baboo Peurey Mo- 
hun Banoorjee, for respondent, the plaintiff, 


Tue plaintiff's mght to the property in question is derived 
from Kabool Mahomed, who, in March 1856, mortgaged the 
houses to the plaintiff to secure the balance shown by his ac- 
count books. The appellant does not rely on the second ground 
of appeal: but insists that whatever mght the plaintitt may 
have had under the deed is barred by limitation. The suit 
sought among other things to enforce the right conferred on 
the plaintiff by that deed. But both the Courts have held 
that his mortgage right is barred, although a period less 
than twelve years has elapsed from the date of the deed. 

The deed itself relates to immoveable property, which is 
distinctly charged for the amount of money due; such a 
deed confers on the person in whose favor it is made an in- 
terest in the immoveable property. Even if he is not by 
the terms of the deed entitled to possession of the property 
he has a charge upon it which he inay enforce by suit either 
to have the property sold to pay his debt or othcrwise. 
This charge is an “intcrest in immoveable property,” and 
the suit brought to enforce the charge is of the same nature 
as the suits mentioned in the 12th Clause of Section 1, 
Act XIV. of 1859, and may therefore be brought within 
twelve years. Upon this ground, we think, the present 
decree made by the Judge should be modificd. He has 
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substantially decreed the plaintiff’s claim against, Kabool 
Mahomed, but he has, erroneously as we now decide, 
regarded the mortgaged security given to the plaintiff as 
barred. We think, the decree should declare that it con- 
tinues in force and that the plaintiff is entitled to realize, 
by sale of the property thereby charged, to the extent of 
Kabool Mahomed’s rights therein as they existed at the 
date of the deed, the debt due from him to the plaintiff. 
We shall amend the decree accordingly. The appeal will 
on the whole be dismissed with costs, and interest at 6 
per cent. 
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GUBDOO: MOLL ciiscsisiaes scseSiveeriyecenes tecett Appellant. 


HooLAsge and TEI SINGH,.....csceeccseeeeeesees Respondents. 


Notice of enhancement, issued on the application of the person to whom 
the rent is payable on account of any part of the land, in respect of which the 
notice is served, is good for that part 


Tats was @ special appeal from the decision of Mr. A. L. 
M. Phillipps, the Offg. Civil Judge of Allygurh, dated the 
17th January, 1867, reversing the decree of the Deputy 
Collector of Allygurh, dated the 25th June, 1866. 


Lalla Man Rai, Moonshee Hanooman Pershad and Lalla 
Lalita Pea shad, for appellant, the defendant. 


Mr. T. Conlan and Lalla Sukhan Lall, for respondents, the 
plaintitis. 


Notice of enhancement is, by Section 13 of Act X., required 
to be issued at the request of the person to whom the rent is 
payable. If, at the time the notice was issued, the appellant 
was the person to whom the rent was payable in respect of 
the whole or any part of the land in respect of which 
notice of enhancement was served, the notice was good for 
the whole or the part. If it be found that he was the 
person to whom rent was then payable in respect of the 
whole or in respect of any part, the Judge ought to consider ' 
whether the grounds of enhancement are substantiated 
and to pass a decree accordingly. 

The Judge has omitted to consider the words of the Act. 

Reversing the Judge’s decision, we remand this case for 
re-trial with a request that the Judge in disposing of it will 
be so good as to provide for the costs of this appeal. 


OR rere wen 
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DEOKER NUNDUN, .......0ccesceesccscnccscrecscnes A ppeliant. 


OoMRAO SINGH, and another, ..............000. Respondents. 


Where goods were consigned for sale at Cawnpore, and the consignors sued 
for damages because the goods were sold elsewhere, the cause of action arose 
at Cawnpore, and not at the place from which the goods were consigned. 


Tuts was a special appeal from the decision of Mr. B. Sapte, 
the Offg. Civil Judge of Meerut, dated the 25th January, 
1867, confirming the decree of the Principal Sudder Ameen 
of Meerut, dated the 4th September, 1866. 


Pundit Bishumbher Nath and Moulvie Furreed-ood-deen 
Almed, tor appellant, the defendant. 


Lalla Man Rut and Mr. T. Conlan, for respondents, the 
plaintiffs. 


THE plaintiffs who live at Mecrut, consigned goods to the 
defendant who dwells at Cawnpore for sale or commission in 
that market. The plaint complains that some of the goods 
have been sent to Calcutta contrary to the orders for sale 
at Cawnpore ; consequently the plaintiffs’ claim damages. It 
is objected that the cause of action arose at Cawnpore and 
that the Judge was wrong in holding that, because the goods 
were consigned from Meerut, therefore the cause of action arose 
there. Weare of opinion that the cause of action arose on 
the failure to sell at Cawnpore, and consequently that the 
cause of action did not arise at Meerut. We decree the 
appeal. Inasmuch as the objection as to the jurisdiction 
is in our opinion valid, we feel bound to annul the decrees 
of the Lower Courts as against all the defendants. 

The appellants are entitled to costs, Interest at 6 per cent. 
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RGM PERSHAD joi5s6c ccs pctv Weraieesetadioan Appellant. 
MAHOMED HASHIM,..........0. ceeeesesesseeeeeen eens Respondent. 


Where collection is jointly made by the lumberdars, they both ought to join 
ta the application for issue of notice of enhancement. 


Tuts was a special appeal from the decision of Mr. A. 
Ross, the Civil Judge of Azimgurh, dated the 18th January, 
1887, reversing the decree of the Deputy Collector of Azim- 
gurh, dated the 10th November, 1866. 


Lalla Man Rai and Lalla balita Pershad, for appellant, 
the plaintiff. 


Shah Assud Ali, Baboo Pearey Mohun Banoorjee, Meer Ala 
Ahmed and Moulvie Furreed-ood-deen Ahmed, for res- 
pondent, the defendant. 


Act X. of 1859, Section 18, provides that the notice shall 
be served on the application of the person to whom the rent 
is payable. If the rent was paid ina lump sum and was 
afterwards divided between the plaintiff and defendant, then 
according to a recent decision of this Court (S. A. No 225 of 
1867,) both must join in giving the notice. 

It is alleged in the present case that both parties are 
lumberdars and jointly make collections. If this be so, we 
are of opinion that both and not one only constitute “the” 
“person to whom the rent is payable” and that the notice 
must issue on the application of both. 

As the Lower Appellate Court has not found in what 
manner collections have heretofore been made or whether as 
is alleged both parties are lwmberdars making joint collec- 
tion, we are unable to dispose of the case, and must annul 
the decision of the Lower Appellate Court, and remand the 
case to the Judge for redecision. We request him in des- 
posing of it to provide for the costs of this appeal. 
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BUSTEE RAM, and other,........cccsseeesssereeeees Appellanis. 
Mook# Ram, and others,....... Soanseuauayiatd Respondents. 


Where an application to the Collector for partition was made on the basis 
of the Civil Court’s decree and the Collector did not adjudicate the question 
of title, an appeal would not lie to the Judge. 


THIS was a special appeal from the decision of Mr. B. 
Sapte, the Civil Judge of Meerut, dated the 14th January, 
1867, reversing the decree of the Settlement Officer of Mee- 
rut, dated the 10th August, 1866. 


Lulla Man Rai, Moonshee Hunooman Persad and Lalla 
Lalita Pershad, for appellants, the defendants. 


Pundit Bishumbher Nath and Moulvie Furvreed-ood-deen 
Ahmed, for respondents, the plaintiffs. 


THE first ground of appeal is in our opinion valid. The 
Collector’s proceedings were not held under Section 8, Act 
XIX. of 18638, nor were they of the nature described therein, 
and cannot therefore be made the subject of appeal to the 
Zillah Judge. The Collector has not adjudicated upon any 
question of title or proprietary right. Indeed, the plaintiffs’ 
title and proprietary right has been already determined 
by the Civil Court, and the plaintiffs’ application to the 
Collector was based on the Civil Court’s decrce, Under 
the circumstances, we annul as illegal for want of jurisdic- 
tion the decision and decree of the Zillah Judge and adjudge 
the costs of this appeal with interest at 6 per cent. per 
annum. 
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RAM PERSHAD,,......... Waiptiiewiten tatdaaemmesees Appellant. 
BUISEET SINGH, (csiindistaciabchines contartiavenies Respondent. 


Where there is imperfect partition, 21z, the land is divided but the joint 
hability to the Government remains and the property 1s not made into separate 
mehals, the right of pre-emption us not lost. 


Tus was a special appeal from the decision of Mahomed 
Hussun Khan, Principal Sudder Ameen of Furruckabad, 
dated the 23rd January, 1867, confirming the decree of the 
Moonsift of Chubramow, dated the 7th December, 1866. 


Moonshee Hanooman Pershad and Lalla Lalita Pershad, 
for appellant, the plaintiff. 


Mr. T. Conlan and Pundit Bishumbher Nath, for respon- 
dent, the defendant. 


THE case must be remanded to the Principal Sudder 
Ameen, who has erred in his view that there has been a 
partition and that therefore the right of pre-emption is gone. 
It is true that there has been a partition but it was an imper- 
fect one. Thelands were divided but the joint lability of all 
to the Government Revenue remains. Therefore, the pro- 
perty is still one mehal, the whole of the lands of which are 
liable for the Government Revenue In this state of imper- 
fect partition it is decided by various cases that the condi- 
tion as to pre-emption in the old 2wajib-ool-wrz remains in 
force. We set aside the Principal Sudder Ameen’s decision 
and remand the case to him for trial He will dispose of 
the costs of this appeal. 
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SURFRAZ KHAN, and others,.............. .... Appellants. 
TP ASUWUR: ALD cicxsaintunstinciduetem aaa veienats Respondent. 


In a suit for arrears of rent, the rent-roll is not to be accepted as conclusive 
evidence. 


Tuts was a special appeal from the decision of Mr. J. W. 
Sherer, the Civil Judge of Jounpore, dated the 28rd January, 
1867, reversing the decree of the Deputy Collector of Joun- 
pore, dated the 3lst May, 1866. 


Moulvie Mahomed Hyder Hossein and Moonshee Sookh 
Ram, for appellants, the defendants. 


Moulvie Furreed-ood-deen Ahmed and Meer Basit Ali, 
for respondent, the plaintiff. 


We admit the validity of these objections. The plaintiff 
sued to recover arrears of rent stated to be Rs. 194-7-9 per 
annum. The defendant contended that his rent was Rs. 162, 
the sum at which he had held his fields under a lease stil] 
in his possession. The Assistant Collector accepted the de- 
fendants’ statement. But, the Judge in appeal has reversed 
the decision of the Court of first instance, because the rent 
recorded in the rent-roll is Rs. 194-7-9, and not Rs. 162, and 
the ryot had not impeached the correctness of the record. 
But, we are of opinion that the Judge is in error when ac- 
cepting the rent-roll as the only safe guidance in cases of 
this nature. We also think that he has too hastely assumed 
that the ryot has not impugned the correctness of the rent- 
roll. It is to be observed that the Assistant Collector has 
found that the rent-roll purporting to be a record of the 
rents actually paid by the ryots was first published by au- 
thority in 1248 Fuslee, and that it has not been shown that 
the rent-roll, on which the plaintiff relies, records the defen- 
dants’ rent at the same sum as that stated in the rent-roll of 
1248 Fuslee. The Assistant Collector further finds that 
none of the rent-rolls produced by the putwuree, except that 
for the year 1269 Fuslee, show any payment by the defen- 
dant of a larger sum than Rs. 162. It appears too that there 
has been a suit for arrears in past years. Now, if the facts 
are as stated by the Assistant Collector, the Judge has not 
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“given them the, consideration to which they are entitled, 


and it is clear either that the ryot does impeach the correct- 
ness of the entry in the rent-roll as regards himself, or if the 
entry be correct, either some new agreement has been made 
between the parties, or the land-lord has aceepted less rent 
than he was entitled to claim in past years though he has 
not waived his right to demand full rent for the future. 

We think, therefore, that the Judge is bound to determine 
whether the rent which the plaintiff is entitled to demand 
is Rs. 194-7-9, as recorded in the rent-roll, or Rs. 162, 
only as contended by the defendant. But he must deter- 
nine this issue after a full consideration of the evidence 
before him, and the presumptions which legitimately 
arise from the circumstances of the case and not be 
contended to rest his finding solely pn the entry in the 
rent-roll produced by the plaintiff without any attempt to 
ascertain its accuracy or accuracy, or whether if accurate, 
the plaintiff was still entitled to demand the rent recorded 
in it. 

It may further be observed that the plaintiff's suit includ- 
ed a prayer for ejectment of the defendants under Section 
78, Act X. of 1859. If on a re-trial of the case he should 
find in favor of the plaintiff he should notice this point 
which was raised in appeal before him but which was over- 
looked in the Court of first instance, and on which no order 
was passed by himself. 

With these observations we decree tlie appeal, reverse the 
decision of the Judge and remand the case for re-trial. In 
finally disposing of the cause, the Lower Appellate Court 
will be pleased to provide for the costs of this appeal. 
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MussumMAT SHIB KOONWER,.......... veseeseeeree Appellant, 


SADHO SINGH ie ssccaraiameacyusctusreseenton Respondent. 


A suit by a widow toset aside the sale of a judgment-debtor’s right a8 rever- 
sioner ia not maintainable. 


Tuts was a special appeal from the decision of Mr. H. G. 
Keene, the Civil Judge of Furruckabad, dated the 18th Janu- 
ary, 1867, confirming the decree of the Moonsitf of Fur- 
ruckabad, dated the 16th November, 1866. 


Lalla Man Rai and Moonshee Hanooman Pershad, for 
appellant, the plaintiff. 


Moulvie Sumee-ool-lah Khan and Pundit Bishumbher 
Nath, for respondent, the defendant. 


THE widow objected when the attachment and sale was in 
progress. She was informed that her title was not in ques- 
tion and that all that was attached or sold was the judgment- 
debtor’s right and interest. His rights and interest was 
merely this that he claimed to be a reversioner: Clearly his 
right as reversioncr could not be seized or sold, for it was a 
mere contingent right depending on his being alive at the 
widow's death. 

The widow now sucs to set aside this sale. ‘The Section 
246 is scarcely applicable. There was no inquiry it would 
seem under that Section. If her suit is free from all objec- 
tions of limitation, it is still one which cannot be entertained, 
The sale can in no way affect her in any of her rights or 
powers as a Hindoo widow. Ifthe reversioner had not, as 
we hold he had not, any saleable interest, nothing could pass 
by such a sale. At any rate nothing that could possibly pre- 
jwlice or affect the widow's right could pass, 

We affirm the Judge’s decree of dismissal of the suit with 
costs, and interest at 6 per cent. 
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CHaAITA and OOMRAO, ...0.....ecccccccseecs,, A ppetlants. 


PURUM SOOKE, ........c..c008 sceceaeseses ' Respondent. 


Where a decree for redemption is obtained but is not executed within the 
prescribed period for execution, the mortgagee does not by omission of the 
mortgagor to execute the decree cease to be the mortgagee, but the mortgagor 
or his representative may still maintain a fresh suit for redemption. 


Tus was a special appeal from the decision of Mahomed 
Buksh Khan, Principal Sudder Ameen of Agra, dated the 
26th March, 1867, reversing the decree of the Moonsiff of 
Muttra, dated the 4th November, 1866. 


Lalla Man Rai, Moonshee Hanooman Pershad and Lalla 
Lalita Pershud, for appellants, the plaintiffs. 


Moulvie Furreed-ood-deen Ahmed, Pundit A joodhya Nath 
and Lalla Jugun Pershad, for respondent, the defen- 


dant. 


Hurcosinb’s decree fur redemption was obtained in 1858, 
and he dying soon afterwards, this decree was never executed 
by his widow Roopoo. The widow has recently sold the 
property to the plaintiffs, who now sue the mortgagees to 
recover possession, the mortgage debt having been liquidat- 
ed. The omission to execute the decree within three years has 
been regarded by the Principal Sudder Ameen as terminat- 
ing all rights of Hurgobind and Roopoo, ancl as the plaintiffs 
derive their title from the latter it follows in the Principal 
Sudder Ameen’s judgment that they can have no right. 
That the mortgagee should, by the omission of the mortgagor 
to execute the redemption decree obtained in 1858, cease to 
be a mortgagee cannot be maintained. His interest being 
still as mortgagee, and the interest of Hurgobind and Roopou 
being, the Principal Sudder Ameen holds, at an end, the 
Principal Sudder Ameen thinks that the original proprietors 
and mortgagors from whom Hurgobind acquired his right 
must be deemed to have again become the mortgagors. 

But, the mere omission to execute the redemption decree 
does not cause the interest remaining in the mortgagor 
to cease to exist. In respect of such remaining interest he 
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may maintain a fresh redemption suit even if all right un- 
der the old suit have been lost. ‘The inquiry in the new 
suit whether he is entitled to redeem and on what terms may 
not be the same as the inquiry in the former suit. 
different state of circumstances and account may have arisen. 

The remaining interest in the mortgagor may be sold, and 
if it has been sold to the plaintiff in this case by Hurgobind’s 
widow there is nothing in the law to make the sale illegal. 

The erroneous view of the Principal Sudder Ameen as to 
the consequence of not executing the decree has occasioned 
error. We remand the case to the Principal Sudder Ameen 
for trial. Has the plaintiff purchased the mortgagor’s right ? 
If so, he may maintain a suit to recover the mortgaged 
property, if the mortgaged debt has been discharged; and 
from the result of the former suit it would appear that even 
at that time the mortgage debt had been satisfied. We 
remand the case accordingly. The costs of this appeal will 
be disposed of by the Lower Court. 
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RAI HIMMUT SINGH, CORRODE COREE ESOL ERE RE OED EER ED Appellant. 
The COLLECTOR OF BIJNOUR,.......0.c0eseseeveeeee Leespondent, 


Where the plaintiff's title was recognized by the Settlement Officer in 1836 
who assigned an allowance of & per cent. on the Government demand ;—Held 
that the Collector had no power in subsequent years during the pendency of 
this completed settlement to interfere with the arrangement of the Settlement 
Offieer except tu the extent allowed by Sec. 20, Reg. VII of 1822. 

Section 20, Reg. VII. of 1822 does not confer on the Collector the power of 
remodelling the arrangements completed by the Settlement Officer under 
Section 10 of the Regulation nor can the Notification of Government extend 
to Revenue Ufficers an authority that the law does not allow to then. 

The limitation declared by Act XIII. of 1848 and Clause 6, Section 1, Act 
XIV. of 1859, applies only to suits for the purpose of contesting the justice 
vf an award as between the contending parties and not to those the object 
of which is to amend a settlement and establish the right of persons who 
were not before the Collector. 

Held that the cause of action to the plaintiff did not accrue frum the 
date of the orders of Government directing to discontinue the payment of 
malikana but from that of the Collector’s by which it became known to the 
plaintiff that he would henceforth be deprived of his proprietary title. 

Where the Collector failed to give notice of his intention to daspose of the 
estates, it was not incumbent on the plaintiff to contest the sale within the 
period prescribed by Section 5, Act XXIII. of 1863. 


‘THs was a regular appeal from the decision of Mr. C. R. 
Lindsay, the Civil Judge of Moradabad, dated the 3rd Octo- 
ber, 1866. 


Moulvie Furreed-ood-deen Ahmed, Pundit Bishumbher Nath 
and Moulvie Mahomed Hyder Hossein, for appellant, 
the plaintiff. 


Lalla Man Rai, for respondent, the defendant 


Tue plaintiff sues to establish his proprietary title and 
obtain possession of certain estates, detailed in the petition 
of plaint; to avoid certain sales and alienations made by the 
Collector on the part of Government, and to recover Rs. 
4,569-2-0, malikana, or proprietary allowance. 

The estates in suit comprise a talookdaree of which it is 
averred that the plaintiff's ancestors were proprietors. Tup- 
raj Singh was the recorded proprietor in 1807 and received, 
as such, & proprietary allowance of Rs. 4,058-12-0 per annum ; 
and it is alleged that this sum was paid to him monttlily 
until his death in 1817, His widow Ranee Gyan Koonwer 
and minor son Jehan Chund succeeded. The latter was 
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subsequently murdered, and the names of his widows Sodn- 
der Koonwer and Durub Koonwer were recorded as proprie- 
tors. In 1883, these ladies requested the Collector to record 
Himmut Rai, the younger son of Tupraj Singh as proprietor, 
and he was acknowledged and registered as such in 1836, on 
the completion of the settlement under Regulation IX. of 
1833. He was not allowed to engage for the payment of 
the Government Revenue, his ability to manage the proper- 
ty being considered doubtful. But he was awarded and 
received a proprietary allowance of 5 percent. on the demand 
made on all the estates. 


The plaintiff maintains that he continued to receive this 
proprietary allowance until the close of 1853, when it lapsed 
by an order of the Collector, dated 5th October, as regards 
the estates Nos. 1 to 14 and 16. The parties in possession 
of No. 15 retained the 5 per cent. on the Government de- 
mand of this estate, and from January 1854, the allowance 
on account of the other estates was paid into the Collector’s 
Treasury by the mokuddums, with whom they are settled. 
The properties Nos. 17 to 49 are forest and have been ille- 
gally sold as grants by the Collcctor in spite of the plaintift’s 
remonstrances to the contrary, and Nos. 45 to 49 were really 
defined estates, and the traces of the village sites on them 
were to be found. 


The property No. 16, Raipore was confiscated for rebellion, 


but the farmer’s rights and not the plaintiff’s were sold. 


It was contended on the part of the defendants that the 
plaintiff never had possession of the property in suit: that 
the Settlement Officer had erroneously admitted the plain- 
tirl’s title, and assigned to him a proprietary allowance with- 
out authority, and that this allowance had been subsequent- 
ly with-held by the Board of Revenue. It was also urged 
that the Collector was acting under Section 20, Regulation 
VII. of 1822, when he declared the plaintiff to have no pro- 
prietary rightg and expunged his name from the register, 
The suit, therefore, was barred under Act XIII. of 1848 and 
Clause 6, Section 1, Act XIV. of 1859.. The claim to Raipore 
was barred by Section 20, Act IX. of 1859; and that to the 
properties No. 45 to 49 by Section 5, Act XXIII. of 1863 
as the Collector’s order regarding them was, dated 19th July 
1865, and the plaintiff had omitted to contest it within the 
limit prescribed by law. 
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. The Judge found that the éhit was barred by Clause 6. 
Section 1, Act XIV. of 1859, as the Collector in 1853 was 
acting in hiy capacity of Settlement Officer and under the 
provisions of Section 20, Reenlation VII. of 1822 and 
the Government Notification of the 12th September 1848, 
that the Collector under paragraph 5 of this Notification 
was at liberty to take action on his own part and 
that the effect of his order was to declare judicially that the 
plaintiff had no proprietary possession of the property in 
suit. ‘The present claim therefore should have been brought 
into Court within three years from the date of the Collector's 
order. 


The Lower Court also considered that the claim to Rai- 
pore was barred by the order of confiscation, which under 
Section 20, Act IX. of 1859, should have been contested 
within one year. But with respect to the forest grants, Nos. 43 
to 49, the Judge held that there was no bar, inasmuch as the 
Collector himself had failed to give the plaintiff the notice 
of his order required by law. On the merits generally, the 
Lower Court, finding the suit barred, came to no decision. 

It is contended in appeal that the Collector's order of the 
5th October 1853, was not a judicial award between two 
parties, that the settlement had been concluded, and the 
Collector, even if acting under the provisions of Section 20, 
Regulation VII. of 1822, could not interfere with 1it—Section 
%), Act LX. of 1859, was no bar to the claim for Raipore, inas- 
much as the proprietary rights were not attached and confis- 
cated and what happened to the farmer did not affect the 
plaintiff the proprietor. The other pleas have reference to 
the plaintiff's claim on the merits and need not now be con- 
sidered. 

We are clearly of opinion that the suit is admissible. The 
facts set forth by the plaintiff are not apparently denied 
by the defendants. As far as we are ina position to judge 
trom the record, the Collector of the day, in 1852, or perhaps 
before that year reported unfavorably to the plaintiff's title as 
regards the property in suit, and the Government, on the 26th 
June 1858, passed orders on the correspendence to which the 
report had given rise, and the Collector gave effect to those 
orders on the 25th October 1853. The respondents are quite 
unable to show by any evidence that the Collector was acting 
under tho provisions of Section 20, Regulation VII. of 1822. 
But even if he was, or believed himself to be so acting, the 
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Section on which the defendants rely does not confer on Col- 
lector the power of remodelling arrangements completed by 
the Settlement Officer under Section !0 of the Regulation. 
Nor can any Notification of Government extend to Revenue 
Officers an authority that the law does not allow to them. 
Section 10 is not reterred to in Section 20 of the Regulation, 
which provides for the extraordinary exercise by Collectors 
and other Officers making settlements of the powers specified 
in Sections 11, 12, 14, 16, 17, 18 and 19. The Settlement 
Officer had already recognized the plaintiff's title in 1886, 
aud had assigned an allowance of 5 per cent. on the Govern- 
ment demand upon the tulooku for the maintenance. ‘The 
mookuddume and farmers appear to have been permitted to 
engage dircetly for the payment ofthe Government demand. 
So that the Collector had no power in subsequent years dur- 
ing the pendency of this completed settlement tointerfere with 
the arrangements of the Settlement Officer except indeed to 
the extent allowed by Section 20 of Regulation VII. of 1822. 

The Judge has followed the late Sudder Court’s decision 
of the 8th June 1835.* But on looking into this precedent, 
we find that it does not conflict with the view of the law 
above expressed. In that case, the learned Judges declare 
that the order of the Revenue Authorities, which the plain- 
tiff was desirous of setting aside, expressly provided that the 
title which it conferred should have effect after the conclu- 
sion of a then existing farming lease, and that it in no 
way disturbed the settlement arrangements. Again, the 
principle laid down that existing settlement arrangements 
cannot be disturbed by Collectors, except under the provi- 
sions of Section 20, Regulation VIL of 1822, has for many 
years been in force, as will ba seen from the precedents.+ 
But even if the Collector had been acting under the pro- 
visions of Section 20, and under the authority vested in 
him by para. 5 ofthe Government Notification of the 12th 
September 1848, had himself set in motion inquiries into the 
position of the plaintiffin regard to the mookuddums and 
farmers of the taldvka, we should not have considered the 
order of the 5th October 1858 a judicial award, as contem- 
plated by Act XIIL of 1848, and Clause 6, Section 1, Act 
XIV. of 1859. The most approved ruling? of the Courts 
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regarding awards of this nature oma by Collectors has 
been that they are judicially binding upon those persons 
aloue who have been parties to some contest before the 
Revenue Officer. In this respect such awards correspond to 
judicial decrees made by the ordinary civil tribunals, lt is 
not to be maintained for a moment in this case that the 
mookuddums or farmers had instituted any proceedings 
under Section 20, Regulation VII. of 1822, as against the 
plaintiff. Nor had the plaintiff questioned their position. 
The Collector is admitted to have been acting proprio motu. 
Under these circumstances his order would have no judicial 
effect against the plaintiff. 1t has been held by the High 
Court of Bengal,* in support of the doctrine laid down in 
the late Sudder Court’s decision referred to above, that Act 
XII1. of 1848 applies only to suits for the purpose of con- 
testing the justice of an award as between the contending 
parties, and not to those the object of which isto amend a 
settlement and establish the rights of persons who were not 
before the Collector. 

A late decision of this Couit follows the same principle, 

which may be accepted as the cor- 

No 471 or 1866 rect one in cases of this descrip- 

eae rica tion, and it is as readily applicable 

Buldeo Puishad, Respondent. to Clause 6, Section J, Act XIV. 

1oth August, 1606. of 1859, as to Act XIII. of 1848, 

which it may be said to replace. 

Entertaining this view of the case, we hold that the plea of 

three years’ limitation cannot be maintained in bar of the 
suit. 

A question now arises whether this suit has becn instituted 
within the period of Imitation which would otherwise 
apply, that is to say within twelve years from the date of the 
cause of action. If it be held that the Collector's order of 
the 5th October 18538 1s the cause of action, then this suit 
having been entered on the 11th September 1865 is within 
time. But, it has been argued that the orders of the Go- 
vernment, North Western Provinces, dated the 29th June 
1858, directing the Collector to discontinue the payment of 
the malikuna constitute the plaintiff's eause of action. We 
cannot, however, accept this view of the matter. The cause 
of action must be held to be the order of the 5th October 
1853, which really gave effect to the orders of Government and. 


* FB. H. C. Bengal, 1868, p. 128. 
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by which it became known to the plaintiff that he would 
henceforth be deprived of his proprietary allowance from 
1854, and that his proprietary title to the forest and other 
property was ignored. 

With regard to the estate of Raipore, the claim to which 
the Judge has found to be barred by Section 20, Act IX. of 
1859, we are of opinion that the Lower Court has arrived at 
its conclusion on insufficient or rather upon no evidence at all. 
Noreasons have been assigned by the Judge and the re- 
cord does not appear us to afford sufficient duta for a 
satisfactory finding. The estate was attached in 1858, 
anda sale took place in April 1865. But, we have failed 
to ascertain whether the proprietary title or only the rights 
of the farmer were attached and sold. The plaintiff maintains 
that the farmer’s rights were alone sold whilst the defendant 
contends that the zemindaree title was conveyed by the 
sale. It will be necessary for the Judge to re-consider his 
finding in regard to this estate, and to bring out more 
clearly the nature of its attachment and sale. 

That portion of Judge’s decision which rejects the plea of 
defendant» that Section 5, Act XXITI. of 1863, bars the plain- 
tiif’s claim to the properties Nos. 45 to 49, has not been ques- 
tioned before us, and indeed the Collector, having failed to 
comply with the law by giving notice to the plaintiff of his 
intention to dispose of these estates, could not equitably 
plead that, in consequence of his omission, the plaintiff had 
not contested his order within the prescribed period. 

Having now dealt with the main pleas of the appellants 
and not having the means on the record to unable us to 
determine the suits on its merits, we are under the neces- 
sity of returning it to the Judge in order that he may take 
up and dispose of all the pleas and so arrive at a satisfactory 
solution of the points at issue between the parties. We 
therefore decree the appeal with costs and remand the case 
under Section 351, Act VIII. of 1859. 
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OOMEDEE, and another,.............. er Appellants. 
Cepa LALL, and others,............0.0sce00s Respondents. 


Where asale by two co-parceners in favor of another wag set aside on 
the ground that the sale by a co-pircener without the consent of the others 
was illegal :—-Held on the suit of the vendee tu recover the purchase money 
from the descendants of the vendors that the purchase money was like a dcbt 
and payable by the heirs in proportiuu to the shaies inheited by each. 


TH IS was a special appeal from the decision of Mr. H. 
Vausittart, the Civil Judge of Bareilly, dated the 28th No- 
vember, 1866, confirming the decree of tle Principal Sudder 
Ameen of Barcilly, dated the 16th March, 1566. 


‘Moonshee Hanoomun Pershud and Pundit A joodhya 
Nath, for appellauts, the plaintitts. 


Baboo Ram Narain and Buboo Oprocush Chunder Mooker- 
jee, for respondents, the defendants. 


THE particulars of this case may be briefly stated. Of five 
brothers, whose estate was undivided, the widow of one named 
Peimee, who died eighteen years ago without issue, sold his 
share to Chotee, the plaintiff in this suit, and the father of 
the special appellants who have after his death succeeded 
to his interest therein. ‘The sale above-mentioned was set 
aside by the Sudder Court as invalid under Hindoo Law. 
In 1856, Chotee purchased ostensibly for Rs. 4,000, the shares 
of two other brothers Ram Chund and Peetum, who have 
since died without issue, but this transaction was also 
cancelled as illegal by the Sudder Court on the 16th April 
1864. Chotee who on their demise inherited a moiety of 
their estate and therefore of the property which had been 
the subject matter of that transaction, brought this suit to 
recover a moiety of the alleged sale price with interest 
from the date of the cancelment of the sale, and his costs 
inthe former suit in which it was cancelled, from the defen- 
dants who are the issue of the remaining brother and have 
inherited the other moiety of the property. The Lower 
Courts have dismissed the claim holding that, after the sale 
of Peimee’s share had been judicially declared to be illegal, 
the sale by Ram Chimd’and Peetum of their shares inst 
have been made with knowledge of its illegality, in bad 
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faith and in collusion with Chotee. It is here contended 
on behalf of the special appellants that the reasons assigned 
by the Courts below for the dismissal of the claim are 
insufficient, and in our opinion the contention is in the main 
sound. We observe that the first sale made by Peimee’s 
widow may have been pronounced illegal on some grounds 
different from that on which the second sale made by 
Ram Chund and Peetum was pronounced illegal. The 
latter sale was declare! invalid on the ground that a sharer 
in joint property i3 prohibited by a rule of Hindoo Law 
from selling his share without the consent of his co-sharers. 
But, if the principal object of the rule be the exclusion of 
strangers, the sale by one co-parcener of his share to an- 
other co-parcener cannot be regarded asa very serious trans- 
gression of that rule, of which it seems to violate the 
letter more than the spirit. Under the circumstances it 
mav be presumed that the real, though not the ostensi- 
ble, objection to the sale of 1856, was its bearing on 
the prospects uf the vendors’ legal heirs. But, the vendors 
were not bound by law to abstain from all acts inju- 
rious to their heirs at law. Ram Chund and Pectum 
might have incurred debts for which their estate after their 
death would legally be liahle. The purchase money in suit 
may we think be viewed as a debt for which it is equitably 
liable. There was nothing in the sale transaction so bad as 
to preclude the vendee, when it was set aside, for want of the 
consent of the other co-parceners in the joint estate, from 
demanding back the price which he had paid for the shares 
suld to him; and the vendors having demised, their heirs 
are severally and respectively answerable to the demand in 
proportion to the extent of their inheritance. 

The material point for inquiry and determination is 
whether the vendors really received Rs. 4,000 from Chotee 
for the property sold by them to him. If the receipt by 
them of that sum be proved, the claim for the recovery of a 
moiety of it from the moiety of the property in the possession 
of the defendants or from them should be decreed. But, the 
claim to interest on that sum previous to the date of the 
present suit and to the costs incurred by Chotee in the 
former suit, which terminated on 16th April 1864, should 
be disallowed. 

With these remarks, the case is remanded through the 
Lower Appellate Court to that of first instance for re-trial and 
a fresh decision. Costs of this appeal will be costs in the cause. 
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Sees RaM, ...... Sachse disinea ence tabacnaiendbe seeee Appellant. 
CHATY IVA, cutasisnc obcstetoncasie adams waddnmaniarenes Respondent. 


Held that a lumberdur is ordinarily bound to account for rents not collect- 
ed if be does not exercise his power of suit distraint with due diligence. 


‘Tus was a special appeal from the decision of Mr. A. L. 
M. Phillipps, the Civil Judge of Allygurh, dated the 26th 
February, 1867, modifying the decree of the Deputy Collec- 
tor of Allygurh, dated the 3lst August, 1866. 


Laila Man Raiand Moonshee Hanooman Pershad, for 
appellant, the plaintiff. 


Moulvie Mahomed Hyder Hossein, for respondent, the 
defendant. 


THE plaintiffs sued for their share of the profits of the 
zemindaree for the vears 1270 and 1272 Fuslee, amounting 
to Rs. 421-8-3, principal and interest. ; 

The correctness of the accounts filed by the defendant, the 
lumberdar, was disputed. He had shown that a large sum 
in each of the three years ‘was due by tenants. The plain- 
tiffs objected that the Jumberdur was responsible for the 
collection of rent from the tenants and they urged that 
there were other items improperly charged for village ex- 

enses, for which he should not be allowed credit. The De- 
puty Collector found that the lumberdar was responsible 
for the arrears and that charges on account of travellers, 
income tax, extra expenses of collection paper, were inadmis- 
sible. On appeal, the Judge held that the umberdar was not 
responsible for rent which had not passed through his hands ; 
‘that tulubana or service charges, and the items entered as 
charity in the years 1270 and 1271 Fuslee, were reasonable, 
but not the large sum credited on this account in 1272 Fuslee. 
He found for the plaintiffs to the extent of Rs. 128-8-9, for 
the three years, with interest at 6 per cent.from date of the 
cause of action to that of payment. : 

We hold that the plaintiffs very properly object to the 
Judge's finding in respect to the arrears due by the tenants. 
The Judge has too hastily assumed that the lumberdar ia 
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not responsible to his co-sharers for rent which has not pass- 
ed through his hands. He was elected by the brotherhood 
amongst other objects for the very purpose of making the 
village collections. He has the power to sue for any instal- 
ment of rent which is not paid on or before the day when 
the same is payable according to engagement, or if there be 
no written engagement, at or before the time when such 
instalment is payable according to established usage, for 
any sum so due is by law an arrear. He has also the 
power of distraint. Established usage places him ina 
favorable position, for he can sue for his rent before the 
Government demand is made upon him, and the power of 
distraint gives him the security of the standing crop. A 
lumberdar, therefore, who in ordinary cases aloue can sue 
and who alone can exercise the power of distraint, is bound to 
exert himself in the collection of the rents due by the com- 
mon tenancy, and if he does not do so, he is accountable to 
his co-sharers for the omission. There arise of course occa- 
sions on which it may be impossible for the lwmberdar, 
in spite of due diligence, to collect a portion of the rents. 
But this would principally happen in times of drought or of 
some other unforeseen and irrepressible calamity when the 
joint owners of the estate would have to share the common 
loss, as they now claim to share the common or what should 
be the common profits of the estate, ascertainable from the 

village rent-roll, which shows what sums the lumberdar was 

bound to collect. The point, therefore, to which the Judge 

in trying the appeal should have addressed himself is, — 

Had the lumberdar availed himself of all the means 

at his disposal, and shown due diligence in the collec- 

tion of the rents, or were there any circumstances during 

the three years on account of which profits are claimed, 

which absolved him in respect of these arrears from liability 

to his co-sharers at the present time and in the present 

suit, and ifso to what extent the joint proprietors should 

bear the common loss? The determination of this issue will 

make it apparent whether the plaintiffs are entitled to a 

decree as claimed or as only to that portion of their claim 

which the Judge has allowed. With this view of the case, 

we decree the appeal, reverse the judgment of the Lower 

Appellate Court and remand the suit for re-trial. In finally 

disposing of the case, the Judge will be pleased to make a 
suitable order for the costs of this appeal. 
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POAMOS HEU NICE sic5 Cuttowncomiaaiseereieeleet ie Appellant. 
Musst. Laber Bare and MANucK Ram, Respondents. 


A separate suit will uot lie for mesne profits accruing between the date of 
decree and delivery of pussession. 


' 
THs was a special appeal from the decision of Mr. H. 
Lushington, the Civil Judge of Ghazeepore, dated the 16th 
February, 1867, reversing the decree ot the Principal Sud- 
der Ameen of Ghazeepure, dated the 20th September, 1866. 


Shah Assud Ali, for appellant, the plaintiff. 


Lalla Man Rat and Mooushee Henoomun Pershad, for 
respondents, the defendants. 


THIS suit was for mesne profits which accrued during a 
period subsequent to the date of the institution of the suit 
for the land. It would appear from the judginent that the 
mesne profits in suit accrued subsequent to the date of the 
decree in that former snit and prior to the date of dedi. 
very of possession to the decree-holder. It is objected in 
special appeal that the Judge has erroneonsly held that a 
suit is not maintainable for mesne profits accruing after the 
date of the former suit. 

It does not appear whether any question was inade in the 
former suit touching these mesne profits. The decree did 
not provide for them, and that deerce has not been ques- 
tioned. It is clear (Section 198), that by the decree in that 
suit, the Court might have made provision in the decree for 
those mesne profits. It is also certain (Section 11, Act 
XXITL. of 1861), that all questions regarding the amount of 
any mesne profits payable between the date of suit and the 
execution of decree are to be determined not by separate 
suit but by the order of the Court executing the decree. 

It is urged for appellant that the power given to the Court 
hy Section 196, does not take away the right of suit for such 

rofits where the power is not exercised, and that Section 11, 
Act XXIII. of 1861, merely relates to cases in which the 
question is to ascertain the amount of mesne profits, the 
decree itself having declared the right to them. We think 
that no right of scparate suit for such mesne profits exists 
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ordinarily, and that the Court by its decree should dispose of 1867, 
the question of the right to such mesne profits. They are pit as 
an incident to the right to the property which is declared ae 
by the decree. Their amount may be subsequently ascer- ~~ ~~" 
tained in execution. But, whethe: or not they are to be 
given or withheld is a matter which the Court pronouncing 
the decree, may determine; and which the parties should 
before the Court’s decision ask to have determined. 

If the decree is silent declaring no right to such mesne — 
profits it is needless to determine the amount. 

We affirm the Judge’s decision and dismiss the appeal 
with costs, and interest at 6 per cent. 


mA RAY 


COOR DAS. saticaaincsawaseaieen oeaasureantoones Appellant. 
MANOHUR DASS). csiiiest, Gisatisantaneatatacs Respondent. 


lf the plaintiffs privacy was invaded and the defendant could not establish 
his right by long usage, the former was entitled to have the windows clused and 
the latter cannot be allowed to open new windows merely because the comfort 
and ventilation of his own building would be increased. 


‘a | _ 1867, 
HIS was a special appeal from the decision of Mr. H. B. ~ June 17 


Henderson, the Civil Judge of Benares, dated the 5th March, S.A. No. 742 
1867, reveising the decree of the Principal Sudder Ameen —.2 186. 
of Benares, dated the 18th December, 1866. 


Present . 
Moraay, C, J. 
and 


Lulla Man Rei, Moonshee Hunooman Pershad and Lalla  SP4X*t J- 
Lalita Pershud, for appellant, the plaintiff. 


Moulvie Hyder Hossein and Moonshee Sookh Ram, for 
respondent, the defendant. 


‘THe Judge holds that the plaintiff cannot obtain the relief 
asked for, that is, the closing of the windows. His obserya- 
tion that the defendant has no objection to the plaintiffs 
putting up an ornamental screen, opposite to and within 
a few feet of the windows, leads to the conclusion that the 
defendant’s right had been established, and that it was by 
concession on his part that this degree of obstruction by 
the plaintiff would be permitted. But, the question of night 
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has not been duly considered by the Judge. If the windows 
are not new or are mere substitutions for former open- 
ings which had long existed, the defendants may have a 
right to the access of light and air by their means, The 
Judge has not found whether the apertures are old or new. 
If they have been recently made, we think that it follows 
almost necessarily that they are injurious to the plaintiff. 
The plaintiff's right (supposing the house to be one used by 
him and his family as an occasional place of residence, and 
the place adjacent to the windows to be a place where 
the female members of the family pass to and fro) must to 
some extent be affected. It may be that the injury and in- 
convenience is slight. On the other hand any infringement 
of privacy of the description may affect very seriously the 
comfort and value of a place of residence. Unless the de- 
fendant can establish some right from long usage to the aper- 
tures, we think that he cannot, merely because the comfort 
and ventilation of his own building is increased, claim to 
have them open, and that the burden of erecting a screen 
to secure the privacy to which he is already entitled cannot 
be imposed on the plaintiff. It is suggested that from the 
defendant's building as well as from other points a view is 
commanded of the place in question. But even if this be 
true, the immediate opening, close adjacent to the road, may 
be a serious injury. Whatever may be the extent of the 
injury, if the plaintiff has a right to be exempt from this 
invasion of his privacy and if the Court is satisfied that pri- 
vacy is invaded, the plaintiff is entitled to the relief claimed, 
viz., the closing of the windows. The case is remanded to 
the Judge for a new trial. 
The costs of this appeal will abide the event of the trial. 
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BHINUK CHOWDHREE, and another, ...... Appellants. 
THe COLLECTOR OF JOUNPORE, .......00008 Respondent. 


Held that a claim to receive fees as chowdhree from persons using a certain 
market place is not a right which can be enforced by the Courts of Law. 


Tu1s was a regular appeal from the decision of Mr. J. 
W. Sherer, the Offg. Civil Judge of Jounpore, dated the 
17th January, 1867. 


Moulvie Mahomed Hyder Hossein and Meer Ali Ahmed, 
for appellants, the defendants. 


Wr think that the Judge is right in ruling that the 
plaintiff has no legal cause of action. In substance he 
wishes the Courts to declare him entitled to certain fees 
which he has heretofore been in the habit of receiving as 
chowdhyree from persons using a certain market place. But, 
although such fees may have been heretofore willingly paid 
to him, he had no right to such fees such as he could legally 
have enforced; and therefore, although he may possibly 
have been injured by the action of the Government in res- 
pect of the market, the injury is not one which the Courts of 
Law can redress. We dismiss the appeal with costs, and 
interest at 6 per cent. 
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KISHEN (DINGH, ack sheustindanaed: Appellunt. 
DABEER SINGH, ........065 juin Seaies Respondent. 


Where @ person obtained a decree from the Civil Court declaring his right 
to certain shares in the village, and directing a partition but did not execute 
his decree within the prescribed period of limitation ;—Held that be was not 
entitled to partition under Section 47, Act XIX. of 1868. 


Tus was a special appeal from the decision of Mr, A. L. M. 
Phillipps, the Offg. Civil Judge of Allygurh, dated the 20th 


_ 4, No. 768 June, 1867, reversing the decree of the Deputy Collector of 


of 1867. 


Preseut : 


forcan, C. J. 


J. 


and 
SPANKIK, 


Allygurh, dated the lst March, 1867. 


Meer Zuhoor Hossein and Moulvie Furreed-ood-deen 
Ahmed, for appellant, the defendant. 


Talla Man Rai and Myr. T. Conlan, for respondent, the 
plaintiff. 


AssuMING that the Deputy Collector's order made upon 
the application for partition was an order passed under 
Section 8, Act XIX. of 1868, “for declaring the rights of ” 
“parties” and is therefore by Section 9 open to appeal, the 
question in special appeal is whether the Judge’s decision 
in the applicant’s favor that he is entitled toa partition 
of a 2 biswihs share can be maintained. Act XIX. of 
1863 refers to recorded proprietors and persons In posses- 
sion in dealing with applications for partition. By the 47th 
Section, the case of a person who has obtained a decree of 
Court establishing in himself a proprietary right is provided 
for: the deeree-hulder may apply to the Collector for a par- 
tition and the Collector “shall procced thereupon under the ” 
“ provisions of this Act which are hereby declared applicable ” 
“to such applications. ” 

According to the previous law the Civil Courts when 
they ascertained rights in revenue paying estates proceeded 
by the decree (if the suit asked for this relief) to direct 
division of the estate or separation of the share, which divi- 
sion or separation (the law provided Section 225, Act VIII. 
of 1859), “shall be made by the Collector under the” 
“ orders of the Court according to the rules in force for the” 
“ partition of an estate paying Revenue to Government.” 

The 11th Section of Act XIX. of 1863 enacts that it shall 
not be competent to the Civil Court to entertain a suit or 
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application fur the partition of an estate except on ap- 
peal from the decision of the Collector as hereinbefore pro- 
vided, any thing contained in Section 225, Act VIL. of 1859, 
to the contrary notwithstanding. 

That Section relates to the mode of execution’of a decree 
for partition of a revenue paying estate. The Collector 
under the Civil Court’s order was the person thereby directed 
to exceute such decrees. The new law does not merely alter 
the mode of execution, but prohibits the Courts from en- 


tertaining sults ov pronouncing decrees fur the partition of 


estates paying Revenue to Government. The Courts may 
make decrees awarding to any person the proprictary right 
In @ portion of an estate (Section 47), but it secms that they 
are now prohibited from deerecing a partition of the right 
SO ee 

In the present ease, the applicant claims under a decree 
of Court made in August [8620 In pursuance of a compro- 
mise. The deciee was made before the repeal of Section 

225, Act VIII. of 1859. It was a decree declaring the 
plaintiff's proprietary might to 2 biswahe of the 5 bdix- 
wihs in dispute, and the decree, it seems, directed a divi- 
Sion or partition tnder that Section, This decree, but for 
the change in the law, might have been executed, the Collec- 
tor being the Officer to execute that portion of it which 
related to partition. It would appear that no proceedings 
in execution were taken and certainly no partition proceed- 
ings were pending when Act XIX. of 1863 was passed. 

The applicant’s seer land (95 beeyuhs) is alone recorded 
in the revenue papers And it is not shown that the decree 
was ever executed so as to establish his shave in the village 
and the profits. That portion of the decree which related 
toa partition by the Collector as well as the other parts of 
the decree requiring execution would be subject to the 
provisions of the Limitation Act, and therefore could not 
be executed after three years. Has the passing of the Act 
altercd the position of the applicant in this respect? He 
is not a recorded proprietor, nor is he in possession (cx- 
cept of the seer land as to which no question arises) of 
the estate of which he claims partition. He has, it is true, 
a decree awarding him proprietary right, but by reason 
of delaving to take any proceedings im execution for three 
years his “rownedy by execution is barred. It does not 
follow from this that his decree declaring him to be 
owner of 2 biswahs docs not constitute him a proprictor, 
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or that he has not the right of a proprictor, includ- 
ing a remedy by suit in Court, to assert and protect 
his rights within the usual period of limitation (twelve 
years). Butas a mere decree-holder who has taken no 
proceedings to enforce his decree and who is now barred by 
lapse of time from taking proceedings in execution to en- 
force his dectee, we think he is not in the position assigned 
to him by the Judge, wiz., that of a sharer whose rights 
have been determined and who can be declared entitled to 
partition. 

His right have been determined, it is true, but he may 
nevertheless not be, and we hold that he is not, a person en- 
titled to the benefits of Act XIX. of 1863. The appeal is al- 
lowed. But, the case is one in which we think it just to 
direct that the appellant (the objector) should pay all the 
costs, both of this appeal and of the proceeding in the 
Judge’s Court. 


MiP. FEOWEST cc din cousins taaghacstessaneeeadeces A ppellunt. 
KootoosB HossEIN, and others, ............s0e00 Respondents. 


A purchaser at a sale in execution of decree of the right and interest of a 
person in position of a ryot holding at alow and favorable rate (the privilege 
being personal to him and his family) is not entitled to exemption from 
enhancement. 


‘T'r18 was a special appeal from the decision of Mr. G. P. 
Money, the Civil Judge of Allahabad, dated the 18th 
December, 1866, confirming the decree of the Deputy Col- 
lector of Allahabad, dated the 31st July, 1866. 


Moulvie Furreed-ood-deen Ahmed and Moonshee Sookh 
Ram, for appellant, the defendant. 


Lalla Man Rai and Moulvie Mahomed Hyder Hossein, 
for respondents, the plaintiffs. 

THE appellant has acquired by purchase such right of the 
former possesser as was capable of being sold in execution 
of a decree. That Moorad Ali Shah had the right which 
is here claimed for him ts entirely unproved. He would 
scem to have had nothing in the shape of a proprietary or 
maafee right. He may at the highest have acquired for 
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himself and his descendants some privilege in the shape of 
holding the land at a favored rate of rent. But this was 


personal to him and his family. Clearly in the findings of 


both the Courts he was in the position of a ryot holding at a 
very low rate of rent. 


It is not shown that the plaintiff could acquire by pur- 
chase any such privilege, and the purchase in this case was 


at an involuntary sale in execution of a decree. If he has 


in fact held hitherto at the low rate paid by his predecessor, 
this gives him no claim for to be exempt from enhancement. 
The appeal must be dismissed with costs, and interest at'6 


per cent. ; 
MADHO SINGH, adssviseivtsttncasiyadcaeetets Appellant. 
GUNEISHEE LALL, and others,............ Respondents. 


In a suit under Act X. of 1859, where plaintiff sues as a gomashta of Zemin- 
dar itis not necessary that power of attorney or anv other formal docu- 
ment conferring special power on the plaintiff should be produced, if it is 
proved from the evidence that he filled that character. 


\ . ae 
THIS was & special appeal from the decision of Mr. W. S. 
Paterson, the Civil Judge of Agra, dated the 11th March, 
1867, confirming the decree of the Deputy Collector of 
Agra, dated the 24th December, 1866. 


Baboo Ram Nurain and Baboo Oprocash Chunder Mooker- 
jee, for appellant, the plaintiff. 


Pundit Bishumbher Nath and Moulvie Gholam Subtain, 
for respondents, the defendants. 


WE are of opinion that, inasmuch as the suit was brought 
by the plaintiff as the gomashta of the Zemindar, it Wau 
not necessary for the Judge, if justified by the evidence 
that he filled that character, to require the production of g 
power of attorney or any other formal document -confer- 
ring on the plaintiff special powers (see Section 69, Act X. of 
1859). Weare of opinion that the Judge ought to have 

roceeded under Section 354, and not under Section 33} 
Act VIIL of 1859. f 


With these observations, we annul the Judge’s decision 


and return the case to him for disposal. He will be so 


good as to provide for the costs of this appeal. 
S 
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ENAYET HossEIn, and others,..............0005 Appellants. 


GHOLAM: ALi xcia ciscartiuts icaaetiad Respondent. 


Held that a lumberdar is not liable for the rent which he without any 
wilful default on his part has never received, if he shows that he has done his 
duty in endeavouring to collect the same. 


Tus was 2 special appeal from the decision of Mr. M. B. 
Thornhill, the Civil Judge of Saharunpore, dated the 25th 
February, 1867, confirming the decree of the Deputy Collec- 
tor of Saharunpore, dated the 28th June, 1866. 


Moulvie Sumee-ool-luh Khan and Mirza Mahomed Ali 
Beg, tor appellants, the plaintiffs. 


Moulvie Mahomed Hyder Hossien and Buboo Pearey 
Mohun Banoorjee, for respondent, the defendant. 


Tar suit is bya putleedar against a lumbendar for a 
share of the profits withheld by the latter. The limitation 
of such suits (Section 2, Act XIV of 1863), appears to be 
“three years from the date when the amount of profits” 
“ claimed shall have become due. The meaning of this is not ” 
“due from the ryots” but apparently “due from the fumber-” 
“dar.” The decision of the question of limitation isnot mate- 
rial in the present case because admitting that the suit is not 
barred nothing is shown to make the lumberdar liable. He 
is not absolutely and at all events liable for rents not receiv- 
ed. If he shows that he has done his duty in endeavouring 
to collect, he is not to be made accountable for sums which 
without any wilful default on his part he has never received. 
Here, he has recovered decrees which have not been execut- 
ed, and according to the judgment no collusion or fraud is 
attributable to se none was even alleged against him. 
Under these circumstances we must infer that he has used 
proper means to collect the rent, and that no undue neglect 
or delay in executing the decrees has been shown. There is 
therefore no ground for charging him at present with the 
amount. We dismiss the appeal with costs, and interest at 


6 per cent. 
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MussumMat BHOWANEE KOONWER,......... Appellant. 
THAKOOR DASSG,........0.-seceseeeeeenereeres Respondent. 
Where a partition deed has been made and partly acted upon and nothing : 


is asserted against it in the way of undue influence ;—Held that the proper 
course for the plaintiff was to sue to enforce performance and not for her 
rights as they may have existed previously. 


Tas was a regular appeal from the decision of Moulvie __ 1867. 
Mahomed Wajeeh-ool-lah Khan, Principal Sudder Amern eee 
of Mynpoorie, dated the 31st January, 1867. "of 1867, 
Lalla Man Ruiand Pundit Bishumbher Nath, for appel- Present: 
Jant, the plaintiff. Moraay, C, J. 
and 
Spankig, J. 


Mr. T. Conlan and Lalla Sukhan Lall, for respondent, 
the deféndant. 


Tae plaintiff has based her suit upon an entire miecon- 
ception of her right of action. She asserts nothing against 
the partition deed of 1860, in the way of undue influence. 
he deed is admitted. It has been acted upon as to the 
other widow, and as to the plaintiff, we think it is shown 
that if any thing has been left incomplete this is not owing 
to the defendants unwillingness, but owing to the plaintiff's 
neglect. The mutation of names in the plaintiff's favor 
the defendant is and always has been willing to effect. 
Even assuming a refusal by the defendant, the plaintiff's 
right is not that asserted by the present suit, (viz., to treat 
the partition deed asa nullity and to suc for her rights as 
they may have existed previously), but a right to enforce 
performance. Her suit was properly dismissed. We think, 
the defendant not objecting to do what is requisite on his 
part to complete performance by mutation of names, that 
the decree instead of entirely dismissing this suit may be a 
decree directing the arrangement necessary for the fulfil- 
ment of the deed to be carried into effect. But inasmuch 
as no default or improper refusal on the defendant’s part is 
shown, we think that all costs both of suit and appeal should 
be borne by the appellants 
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MussuMAT Rutweg, and others,............ vee Appellants. 
MissER RueHoper Dyat, and others,........... Respondents. | 


A grand-mother is not competent to represent her minor grand son without 
having obtained the certificate prescribed by Section 8, Act XL. of 1858, 


Tus was aregular appeal from the decision of Mahomed 
Ali Khan, Principal Sudder Ameen of Bareilly, dated the 
16th March, 1867. 


Lalla Man Rai, Moonshee Hanooman Pershad, Moulvie 
Mahomed Hyder Hossein and Moulvie Furrced-ood- 
decn Ahmed, for appellants, the plaintiffs. 


Pundit Bishwmbher Nath, Pundit Ajoodhya Nath and 
Moulvie Sumee-ool-luh Khun, for respondents, the defen- 
dants. 


THIS suit was instituted by a minor's grand-mother on his 
behalf and the appeal here is presented by the same party, 
who, not having obtained the certificate prescribed by Sec- 
tion 8, Act XL. of 1858, is not competent to represent her 
grand-son. In so far, therefore, as the latter 1s concerned the 
procceding of the Lower Court must be set aside, The per- 
sonal claim of Mussumat Rutnee is inconsistent with her 
averment of Shama Churn’s adoption by Gopaul Sewuk, 
and is therefore lable to dismissal, inasmuch as it cannot 
be adjudicated upon until the question of Shama Churn’s 
adoption has been properly tried and determined. The ap- 
pellant must pay the costs of the opposite party, with in- 
terest at 6 per cent. 
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IN UTR OO Geacinstchoninaryermucheacdexers Appeilant. 
DAN SUBAL, dieters Respondent. 


A ryot may not possess the right to aliene his holding either temporarily 
or permanently, but in the absence of any local custom or stipulation that 
upon alienation the ryot shall be liable to ejectinent, it does not follow that 
by assumption of such right he becomes liable to ejectment by process in the 
Revenue Court under the 5th Clause of Section 28, Act X. ot 1859. 


THs was a Special appeal from the decision of Mr. A. L. 
M. Phillipps, the Civil Judge of Allygurh, dated the 14th 
-March, 1867, reversing the decree of the Deputy Collector 
of Allygurh, dated the 22nd December, 1866. : 


Pundit Bishumbher Nath and Moulvie Mehndee Hussun, 
for appellant, the defendant. 


Baboo Pearey Mohun Banoorjee und Mahomed Suimee-ool- 
lah Khan, tor respondent, the plaintiff. 


a 


IT is not proved nor was it alleged that any local custom 
existed or that there was any condition in any contract pro- 
viding that upon alienation the vyot should be liable to 
ejectment. 

The right to aliene his holding either temporarily or 
permanently may not be possessed by the ryot: but it does 
not follow that by the assumption of such a right, he becomes 
liable to ejectment by process in the Revenue Court under 
the 5th Clause of the 23rd Section, Act X. of 1859. 

The right to eject a vyot under the provisions of that, 
Clause arises on account of the non-payment of arrears of 
rent or on account of the breach of the conditions of any ¢on- 
tract by which the ryot may be lable to ejectment. No 
express or implied contract in bar of alienation is proved or 
asserted, for the breach of which it might have heen stipulated 
that the ryot is to forfeit his holding. 

Therefore, whatever be the remedy which the plaintiff 
may have in the Civil Court, he has not the right to eject by 
a proceeding in the Revenue Court undcr Section 23, Act 
X. of 1859. 

The Judge has found that the act of alienation was inju- 
rious to the plaintiff's rights as land-lord, but this finding was 
not sufficient to support his judgment, unless he had also 
found that for such an injury it was provided or customa 
that the ryot’s holding should be forfeited. 
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1867. As no such stipulation is alleged, we think it unnecessary 

spe tu remand this case, and, in accordance with numerous prece- 

ofige7, dents of this Court, we decree the appeal, and reversing the 

~~ decree of the Lower Appellate Court, confirm the decree of 
the Court of first instance. 

The respondent will pay costs, and interest at 6 per cent. 


Ne wew we 


GHOOROO SINGH)... .cccee veces eee ees vd ppollant. 


DATBRE DV AU pense ditceet cra cguawewess ... Respondent. 


Where a plot of land formerly held rent-free situxte in a pure Zemuin- 
daree estate is sold at auction ;—-Held that the claim of preferential purchase 
under Section 14, Act XXIII of 1861 would not lie as the estate was not a 
putteedaree estate within the meaning of Section 2. Act I. of 1841. 


\ : ar 
1867. THis was a special appeal from the decision of Mr. A. Ross, 
_ June 27, the Civil Judge of Azimgurh, dated the 30th January, 1867, 
s. pr ae reversing the decree of the Moonsiff of Mahomedabad, dated 


the 27th November, 1866. 


Present . 
Moraay, C. J. 
and 


Seinetes a: Lalla Man Rai, Moonshee Hanooman Pershad and Lalla 


Lalita Pershad, for appellant, the plaintiff. 


Shah Assud Ali and Baboo Pearey Mohun Banooryjee, for 
respondent, the defendant. 


THe Judge has found that the meal, in which the plot of 
land in suit, formerly held rent-free, is included, is a pure 
Zemindaree tenure and that therefore a claim to a preferential 
right of purchasing any portion of it at auction sale cannot be 
maintained, 

It is quite clear that the plot, in which the appellant de- 
sires to exercise a right of pre-emption, was included, when 
resumed, within the assessed area of the mehal. It was not 
constituted a separate mehal. When the maafee was re- 
sumed, rent was fixed on the plot and made payable through 
the Zumbentar. But the ex-maafeedara do not hold direct 
of the Government, they obtained no proprictary right in the 
mehal aud were never sharers in profit and loss, It was on 
this account that the Revenue Authorities refused to 
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recoguize appellant’s right of pre-emption when the auction 
sale occurred. It was found that he had no place in the 
village papers as a co-sharer. 

There can be no doubt of the propriety of the finding of 
the Lower Appellate Court. The present law on the point 
13 Section 14, Act XXIII. of 1861, which runs as follows 
“ when the land sold in execution of a decree is a share of a” 
“ nutteedaree estate paying revenue to Government as defin- ” 
“ed in Section 2, Act L of 1841, if the Jot shall have been ” 
“ knocked down to a stranger, any co-sharer, other than the” 
‘ judgment-debtor, or any other Member of the co-parce-” 
“nary may claim to take the share, &. Again in Section 2, 
Act I. of 1841, a putteedaree estate is held to be an es- 
tate which consists of two or more separate puttees, or of 
which there may be proprietors possessed of separate pro- 
perties and holding direct of the Government, but not par- 
ties in their own names to the contract with the Govern- 
ment for the payment of public revenue. 

As to the position of the appellant does not fall within 
the provisions of the Acts above cited, there is nothing erro- 
neous or contrary to law in the Judge's finding. We accord- 
ingly dismiss the appeal and affirm the judgment of the 
Lower Appellate Court with costs, and interest at 6 per cent. 


281 


1867, 


June 2 
S. A. No. 


oe 
884 


of 1867. 


___ 1867. | 
June 29, 
S.A. No. 2238 
_ of 1867. 

Present : 
TURNER 
and 
SpankiF, J. d. 


HIGH COURT REPORTS, N. W. P. 


Havee Hipsygt-0OL-Lad, and others,..,...4.....Appellaite. 
INDERJUET TEWARERK, and others,........ poeadeuaes Respondents. 


In a mehal where by custom each co-parcener collects his proportionate 
share of rent from the common tenants ;—Held that the several co-parceners can 
where the extent of their shares is admitted by the tenants sue to recover theii 
respective shares of rent but they are not entitled to sue for ejectment unless 
all the co-sharers join in the suit for ejectment. But where the dumberdar 
culjects as’ managing for the whole community he can sud and obtain 
ejectment without joining the co-shares as plaintifis. 


Tuts was a special appeal from the decision of Mr. A. Ross, 
the Civil Judge of Azimgurh, dated the 17th November, 
1866, affirming the decree of the Deputy Collector of Azim- 
gurh, dated the 31st July, 1866. 


Mowlvie Abdool Suttar and Baboo Pearey Mohun Banoor- 
jee, for appellants, the plaintiffs. 


Moulvie Mahomed Hyder Hossein and Lalla Lalita 
Pershad, for respondents, the defendants. 


In this suit the plaintiffs sue to recover their proportionate 
share of rents from defendants, the cultivators of a co-parce- 
nary meh. 


The defendants do not question the extent of the plaintiffs’ 
share nor do they raise any objection to the plaintiffs’ title 
to sue. But they allege that they have paid the sums 
demanded, This plea of payment was the one on which the 
defendants relied. The Deputy Collector without disposing 
of it dismissed the suit on the ground that as the estate was 
a co-parcenary meal a suit for rent could only be brought 
by the umberdar which character the plaintiffs did not fill. 

In appeal the plaintiffs urged that they made collections 
without the intervention of the lwmberdav and had obtained 
several separate decrees on account of their separate shares 
of rent. The Judge confirmed the judgment of the Deputy 
Collector. In special appeal the judgments of the Lower 
Courts are impugned and we consider with reason. Ordinarily 
no doubt the, /wmberdar is entrusted with the whole 
management of the affairs of the mehal and makes all 
the collections fram the common tenants of the estate, but 
it may happen that the co-parceners retain the collection 
in their own hands, each collecting his proportionate share 
of the rents from the common tenants and paying his 
proportionate share of the Jumna#ad village expenses to 
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BITHUL BHUT,.........ccecccessscesceessesscesens PlOINEU, 


LaLa Ray KisHorg, and others,............ Defendants. 


Granta whieh are hereditary “nuslan bad nuslan butnun bad butnun”’ 
are declared transferable by gift sale or otherwise under the terms of Section 
15, Regulation XIII. of 1795, and Section 15, Regulation XXXVII. of 1798. 

Held that the grant in this case waa not for the benefit of the family, but 
was confirmed to the grantee's son only. The family could have no other 
claim upon him than a natural obligation to help them, and their title to 
mucceed to the grant could only accrue in regular succession. 


Held also that plaintiff's claim was not barred by general limitation as the 
defendants were not found to be in possession for more than twelve years, nor 
was it barred by special limitation under Clause 8, Section 1, Act XIV. of 1859, 
insamuch as the plaintiff having purchased the rights and interests of the 
first auction purchaser was not required to sue to set aside the sale. 


Tus was @ suit removed from the Civil Court of Jounpore, 
and tried and determined by the High Court exercising 
its Extra Ordinary Original Civil Jurisdiction. 


THE plaintiff, auction purchaser of the rights of Mussu- 
mat Ruttun Koonwer on the 20th November 1858, sues for 
a declaration of right to, and full possession of Mouzahs 
Shoodniepore, Mookundpore, and Kanotee, in Pergunnah 
Murriahoo, Zillah Jounpore ; also to set aside the wrongful 
possession of Raj Kishore defendant and to recover 
(Rs. 20,042-10-4) mesne profits, from 1268 to half of 1274 


Fuslee. 


The estates in suit were granted in 1795 A. D.at an 
almbst nominal jwma of Rs, 294 to Deewan Sookh Lall 
and his children in perpetuity, “nuslan bad nuslan,” 
“ butnun bad butnun,” t. e., in regular succession, generation 
after generation. 


Plaintiff avers that Thakoor Narain succeeded his father 
the Deewan in 1815, and was confirmed as proprietor by 
orders of Government, dated 22nd June in that year. 


On 27th August, 1829, Thakoor Narain mortgaged the 
property to Bhoondur Bhut for Rs. 10,000. 


On the 4th May, 1844, Thakoor Narain made a deed of 
gift of this and other property to his wife Mussumat 
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Ruttun Koonwer in consideration of nearly Rs. 15,000 and 
mutation of names was had on the 5th July, 1844. 

It is alleged by plaintiff that at this time Goosain Tehal- 
poorie caused some houses in Zillah Benares, which had been 
included in the deed of gift, to be advertized for sale in 
execution of his decree against Thakoor Narain, on the 22nd 
July, 1844. Mussumat Ruttun Koonwer objected to the sale 
on the ground that the property attached had been given to 
her by the deed of the 4th May, 1844. Her objection was 
admitted, but over-ruled on appeal by the Judge. It was, 
however finally allowed by the Sudder Court on the 12th 
May, 1845. 

On the 8rd May, 1845, Mussumat Ruttun Koonwer, the 
deed being countersigned by Thakoor Narain, leased the 
estates in suit to Girdharee Lal] and Munoher Dass for 
nineteen years, from 1253 to 1271 Fuslee; one of the conditions 
of the lease being that they should pay Bhoondur Bhut 
Rs. 1,500 annually, and to Tehalpoorie Rs. 400. On the 
2nd June in this year Thakoor Narain and Mussumat 
Ruttun Koonwer executed another deed of mortgage in 
favor of Bhoondur Bhut to whom Rs. 21,000 were found to 
be due, they also made arrangements with the lessees for 
an annual payment of Rs. 1,500 to the mortgagee and they 
bound themselves not to alienate the property until the 
mortgagee was satisfied. 

Thakoor Narain died in August, 1846. In October of this 
" year, Mussumat Ruttun Koonwer dispossessed the lessees ; on 
which Bhoondur Bhut instituted a suit against her, the lessees, 
afid the mortgaged property, for the principal and interest 
due to him. Mussumat Ruttun Koonwer compromised the 
suit, and Bhoondur Bhut obtained a decree,on the 7th May, 
1847. The compromise renewed the former arrangement 
with the lessees. 


On the 23rd April, 1848, Mussumat Ruttun Koonwer sold 
the estates in suit and other property to her nephews 
Rughoobuns Suhai, &c., &c., and mutation of names in their 
i vor was made on the 7th J uly, 1849. 


In 1850, the Revenue Authorities were agitating the 
question of there being any successor to Thakoor Narain. 
On the 9th February of this year, Raj Kishore defendant, 
the son of Purtaub Koonwer, Deewan Sookh Lall’s daughter, 
who claimed as heir of Thakvor Narain, executed a deed of 
agreement by which he, if his name should be recorded jointly 
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with Mussumat Ruttun Koonwer, acknowledged Thakoor Na- 
rain’s deed of gift, and bound himself to make no claim during 
Ruttun Koonwer’s life, and to be responsible for all bonds, 
mortgages, &c., to which Thakoor Narain and the donce 
had been parties. But this agreement was never enforced. 

On the 28th November, 1853, Rughoobuns Suhai, &c., 
sueing the lessees for their share of the profits for the years 
1255 to 1257 Fuslee (1849-50-51) obtained a decree. ‘The 
decree-holders sold their costs to Mahomed Hossein, who 
executed the decree for the same against the lessees, whose 
right was sold and purchased by Pirbhoo Shunker defendant, 
on the 20th March, 1855. 

In 1856, there was some further interruption to the 
possession of the lessees, and Manickjee Bhut, heir of the 
mortgagee Bhoondur Bhut, took out execution of the 7th 
May, 1847, and obtained an order in his favor on the 30th 
June, 1856. Mussumat Ruttun Koonwer had objected to 
execution, but in vain, as the Sudder Court on the 3rd 
January, 1857, affirmed the order in Manickjee’s favor. 

Rughoobuns Suhai, &., again sued for profits from the 
middle of 1257 to 1263 Fuslee; making the lessees, 
Pirbhoo Shunker, and Bhoondur Bhut’s heir, defendant, 
and obtained a decree against the lessees on the 31st May, 
1858, which was affirmed by the Sudder Court on the Sth 
April, 1861. 

In the mean time the rights of Rughoobuns Suhai, &c., 
were sold on the 20th November, 1858, in execution of a 
decree held by Mahomed Buksh and Mussumat Batasee and 
purchased by Balajee defendant for Rs. 1,650. 


On the same day, but later, the property in suit was put 
up for sale in execution of Bhoondur Bhut’s original decree 
ot the 7th May, 1847, and purchased by the plaintitf for 
Rs. 5,000. 


On the 12th April, 1861, the plaintiff purchased whatever 
rights Balajee had bought at auction. 

The plaintiff further avers that the Sudder Court on 22nd 
April, 1851, pronounced, in a suit between Rughoobuns 
Suhai, &c., and himself, the deed of the 23rd April, 1848, 
in their favor to be collusive. 

In 1864, the lease originally granted fur nineteen years 
expired. The defendant Raj Kishore objected to the record 
of Balajee’s name, but the Deputy Collector over-ruled this 
objection and the order was affirmed by the Collector and 
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Commissioner, But, the Sudder Board of Revenue on the 
22nd November, 1865, directed the record of Raj Kishore’s 
name. 

The defendant Raj Kishore replies that the Sudder Board 
of Revenue on the 7th May, 1850, recognized the right 
of male and female heirs to succeed to the jhageer; that 
he being Sookh Lall’s daughter’s son was continued in 
possession of it on Thakoor Narain’s death. He also asserts 
that Mussumat Purtaub Koonwer’s name and his own were 
recorded at that time. He denies that Mussumat Ruttun 
Koonwer had ever had possession of the property and urges 
that the grant was not transferable. Under these circum- 
stances the plaintiff's suit as auction representative of the 
rights of Mussumat Ruttun Koonwer was barred by the 
Law of Limitation as well as by the fact that no member 
of the joint family estate could alienate any thing more 
than his or her life interest. 

Raj Kishore further contends that as Balajee had already 
purchased the right and interests of Rughoobuns Suhai, &c., 
at auction, and these included the property said to have been 
sold to them by Mussumat Ruttun Koonwer, the plaintiff 
should have sued to set aside this auction sale within the time 
prescribed by law. The plaintiff too could not come in as re- 
presentative of Ruttun Koonwer, as he had purchased 
Balajee’s auction rights, thus acknowledging the title of 
Hurbuns Suhai and others. The defendant also urges that 
the sale of the 25th November, 1858, under the decree of 
the 7th May, 1847, was vitiated by certain irregularities as 
to notification. The'claim for mesne profits was inadmis- 
sible, because the plaintiff himself dates his (Raj Kishore’s) 
possession from 1272 Fuslee. 

The defendant Balajec claims to be absolved from all 
liability. He sold his rights and interest to plaintiff 
and should not have objected to the record of his name 
had plaintiff wished it. 


Pirbhoo Shunker defendant replics that if he, as lease- 
holder, had not paid his rent either to plaintiffor Balajee, 


he should have been sued in the Revenue Court. He was _ 


not responsible for the former lessees, and the plaintiff him- 
self allows that his possession ceased in 1864. 


The Court admitted Mussumat Purtaub Koonwer, Sookh 
Lall’s daughter,as defendant on herown application. She urges 
that on Deewan Sookh Lall’s death the grant was confirmed 
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for the benefit of his heirs; that Thakoor Narain had no exelu- 
sive possession, his name having been recorded on behalf of 
the whole family. She also maintains that her title is supe- 
rior to that of her son Raj Kishore. In other respects fier 
reply does not differ from that of Raj Kishore. 

The parties framed their ownissues. They are not very 
intelligible and may be more conveniently and comprehensive- 
ly put as follows. : 

lst.—-Was the plaintiff's suit barred by any limitation 
general or special ? 

2nd.—What was the effect on the plaintiff's suit of the 
double auction of the 20th November, 1858 ? 

3rd.— What was the nature of the original grant ? Was it 
transferable or confined to the heirs of Deewan Sook Lall ? 

4th.—lIf not transferable, was the grant confirmed to 
Thakoor Narain alone or for the benefit of all the heirs of 
Sookh Lall % 

5th.—If confirmed to Thakoor Narain alone, who was his 
heir on his death in 1846 ? 

Gth—Has Purtaub Koonwer a title superior to that of 
Raj Kishore ? 

7th.—Should the plaintiff have impleaded the other heirs 
of Sookh Lall in the present suit, and what effect on his 
claim has the omission to do s0 3 

8th.— Was the deed of gift made by Thakoor Narain on the 
4th May, 1844 in favor of his wife, Ruttun Koonwer a valid 
instrument ? Had she possession under it ? 

9th.—Did Raj Kishore acknowledge the gift by an agree- 
ment, dated 9th December, 1850, and if so, what effect has 
that acknowledgement on his reply to the suit ? 

10th._—Against whom can plaintiff recover mesne profits 
and to what extent ? and for what years ? 


JUDGMENT. 

Pleas of limitation would usually take precedence over 
others. But, I find it more convenient in the present suit, 
first to dispose of the nature of the grant. 

The sunnud by Mr. Jonathan Duncan, confirmed by the 
Governor General andthe Home Government, is admitted 
to be in perpetuity to Deewan Sookh Lall and his heirs, 
male and female, in regular successign, generation after 
generation. The Secretary of the Sudder Board of Revenue, 
in his letter, dated 7th May, 1850 allows, that, so long as any 
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heir of Sookh Lall is alive, the Government under the 
terms of the grant could not touch the land. The Board 
in the same letter declare that the Civil Courts alone can 
determine whether or not the grant is transferable. 

Under the terms of Section 15, Regulation XIII. of 1793, 
and Section 15, Regulation XXXVII. of 1793 which are 
identical, grants of this sort, which are hereditary, are 
declared transferable “ by gift, sale or otherwise.” In grants 
of the same nature the Sudder Court has accepted these 
Regulations as applicable. The case noted in the margin,* 
*Nowab Mahomed Hossein 38 One in point. Here, the Zillah 
Ali Khan, and another, ap- being Furruckabad, Regulation 
pellant, dated 8th Septem- XXXVI. of 1803, Section 15, iden- 
ace tical with the same Section in the 
above Regulations, applied. The grant was one in per- 
petuity, and the defendant contended that the words nuslan 
bad nuslan, 2.¢., in regular succession, signified that the 
grant was irresumable by Government and not that alienation 
was prohibited. The Sudder Court held that the transfer 
of the grant in that suit was valid. It further appears from 
the report of the case that the Government of the North 
Western Provinces had, in 1842, proposed that a law 
should be passed declaring, that, in grant of this nacure 
incumbents for time being did not possess the power of 
alienation beyond the period of their own lives. But, 
the policy of the Imperial Government forbade the enact- 
ment of any such law, on the ground that it was 
inexpendient to provide, for private property of this des- 
cription, rules not applicable to all other private pro- 
perty. The Sudder Court construed the terms of the 
sunnud in that case, which were the same as_ the 
terms of the sunnud in this case, “ nuslan bad nus-” 
“lan butnun bad butnun” as coming under those 
hereditary tenures which had been declared by law to 
be transferable by gift sale or otherwise. The Court 
observed that if the terms of Section 15, Regulation 
XXXVI. of 1803, were in any way restricted, these grants 
would be placed on the same footing as those referred to 
in Clause 6, Section 2 of the Regulation, that is to say, of 
Clause 5, Section 2, Regulation XXXVII. of 1793, and 
incumbents would be prohibited from selling or otherwise 
transfering them or mortgaging their revenue, for a longer 
period than their own lives, and all such transfers and 
mortgayes would be void and illegal. 
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In another case the Sudder Court held with respect to the 


17th December, 1860, legality of transfers that there was 
Government, Appellant. no difference between grants made 
veraus by the old Sovereigns of Delhi, and 


Hossein Bebee, Reapondent. 4], 36 made by the British Govern- 


ment. For the wording of Section 15 of Regulation 
XXXVII. of 1793 was unmistakeable, viz., that in the event 
of the grant not proving to be hereditary or not to have 
been made or confirmed by the British Government, the 
transfer was not to preclude the land from being subjected 
to the pryment of revenue. It follows that where the 
grant had been made by the British Government, and was 
hereditary, it could not be subjected to revenue, and its 
transfer would be legal. 


In the first case cited the grant was made in 181], in the 
last, in 1782. Inthe present suit the grant was made in 
1795. Thus it seems that Section 15, Regulation XXXVII. 
of 1793 applies to all such cases; since Section 15 in Regular 
tion XLII. of 1795 and Section 15 of Regulation XXXVI. of 
1803 are identical with Section 15 of Regulation XXXVII. 
of 1793. 


It was contended by the defendant's pleaders that the 
Sudder Court’s rulings on the subject. have not always been 
ee consistent and the case marginally 
Sheoraj Singh, (Defendant) cited," is adduced in support of the 
Appellant. assertion. But in that case I find 
that the sunnud though it assigned 
taloogua Chuchait to the grantee and “his heirs in perpe- 
tuity, expressly adds a proviso that the estates were to 
descend undivided to the head of the family for the time 
being in perpetual succession. This case was cited when 
that of Nowab Mahomed Hossein Ali Khan, above referred 
to, was under trial, and it was ruled, and the ruling was ac- 
cepted by the Sudder Court that the proviso was a prohibi- 
tion against alienation. There is therefore nothing that 
conflicts in the different decisions of the Sudder Court which 
have been under consideration. 


It is not unworthy of notice that after the mutiny a Bill 
was introduced into the Legislative Council on the 29th 
January, 1862, which had for its purpose the restriction of 
alienation as regards grants of immoveatile property made by 
the estate. That Bill however never passed into law. The 
same difficulty respecting interference with property that 
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was felt in 1842 was probably experienced when the Bill of 
1862 was under discussion. 

Thus, having duly considered the Regulations, the rulings 
of the late Sudder Court and the other arguments which 
have presented themselves to my mind. I cannot, but hold 
that the grant in the present case was transferable and not 
confined tothe actual heirs of Sookh Lall, the original 
grantee, in regular succession. 

I now proceed to discuss the question whether or not 
the grant was confirmed to Thakoor Narain, Sookh Lall’s 
son, exclusively, or for the benefit of the family. 

On the death of Sookh Lall in 1815, I find that an autho- 
ritative purwanah, dated 2nd June, 1815, was addressed to 
Thakoor Narain, by order of the Board of Revenue Com- 
missioners, notifying the sanction of the Governor General 
to his (Thakoor Narain’s) succession to the jhageer. The 
order expressly declares that the grant would be maintained 
in his favor, It re-affirms that the grant was made to 
Sookh Lall and his heirs in regular succession. Thakoor 
Narain’s name alone was recorded in the Collector's Books 
as proprietor, and there is no evidence of any sort, of a 
reliable nature, to show that the names of any mem- 
bers of the family were registered as co-sharers until 
1844, when Thakoor Narain recorded in lieu of his own 
name the name of his wife Ruttun Koonwer. ‘Two wit- 
nesses, Suraj Gholam Singh and Hurdeo Singh, called to 
support Mussumat Purtaub Koonwer’s claim, depose to the 
effect that she took a portion of the profits of the estates 
during the life-time of Thakoor Narain. But this evidence 
is utterly unworthy of credit. It is only to be read to be 
rejected. The age of one witness precludes all knowledge on 
his part of eveuts which occurred so long ago. The acknow- 
ledged circumstance that lease-holders had enjoyed posses- 
sion for nineteen years, not only of the lands but of manorial 
rights, shows how untrustworthy the evidence of those wit- 
nesses is, and the character of their statement is stamped by 
the fact that one is the brother, and the other the son and 
nephew of parties whom the defendant Raj Kishore has ad- 
mitted into a six anna partnership in the property to which 
he now lays aclaim. I also cannot overlook the cireum- 
stance that neither Mussumat Purtaub Koonwer, or Raj 
Kishore, have ever attempted to question in a Court of 
law, until now, the validity of Thakoor Narain’s gift of the’ 
property to Mussymat Ruttun Koonwer on the 4th May, 
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1844, the record of her name as proprietor, her mortgage to 
Bhoondur Bhut and his decree against the mortgaged proper- 
ty, dated 7th May, 1847, Mussumat Ruttun Koonwer’s sale 
to her nephews by deed on the 23rd April 1848, or any 
other proceedings which have taken place diene litigation, 
regarding this property and those deeds, extending over twenty 
years. They have been silent, though the property has been 
sold at auction, twice over on the same day, once as that 
of Rughoobuns Suhai and vthers, and once as Ruttun 
Koonwer’s. 

Mussumat Purtaub Koonwer, and indeed Raj Kishore, have 
relied on the letter of the Sudder Board of Revenue of 7th 
May, 1850, as a proof of their title. The Local Revenue 
Authorities hadraisedthe question about that time whether 
the grant should not be resumed, in conseqnence of the death 
of Thakoor Narain without issue in 1846. The Board re- 
plied to the questions of the Commissioner, that the grant 
extended to daughters as well as male heirs of the original 
grantee and that the question whether it was transferable 
could onlv be settled by the Civil Court. But, the letter 
contains no authority for the record of the Mussumat Pur- 
taub’s name or of Raj Kishore’s. 


It was not until 1865, that the Sudder Board on the 27th 
November directed the record of Raj Kishore’s name as pro- 
prietor of the estate in suit. Before this order he can show 
no evidence of proprietary right in his favor and none of 
possession. On the contrary the plaintitt has filed an agree- 
ment executed by him on the 9th February, 1850, by which 
he acknowledges Thakoor Narain’s gift of the property to Mus- 
sumat Ruttun Koonwer and binds himself to respect her 
rights, and not to claim them during her life-time, during which 
and afterwards he promises to hold himself responsible for the 
incumbrances on the estate. It istiue that he made this agree- 
ment in the hope of being recorded along with Mussumat 
Ruttun Koonwer and probably was not aware of the sale in 
1848, to her nephews, or disbelieved in its reality. But, the 
agreement never had any force and therefore I do not hold 
it in itself injurious to the defendants’ reply to the suit. 
But when this agreement is taken into consideration along 
with all the other proofs against the possession of Raj 
Kishore, it does certainly affect his position especially as 
he acknowledges having written an agreement in his evidence 
before the Deputy Collector, dated 3rd December, 1864, copy 
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of which is in the record, though he professes not to remem- 
ber whether the agreement in the hands of plaintiff was 
the same. 

It seems hardly necessary to determine whether the title 
of Purtaub Koonwer is superior to her son’s. But if the 
Hindoo Law of succession were followed, her title would be 
superior. Indeed a late decision of the Privy Council, in 
the case of Thakoorain Sahiba and another, appellant, dated 
4th March, 1867, would hold him as a sister’s son to be alto- 
gether barred from succeeding to Thakoor Narain Singh. 
It is, however necessary to proceed further or this point 
as for the reasons assigned above. I hold both Purtaub 
Kvonwer and Raj Kishore to be out of Court, inasmuch as 
I have found the grant to be transferable and the succession 
to have been confirmed in favor of Thakoor Narain alone. 
The family could have no other claim upon him than a 
natural obligation to help them, and their title to succeed 
to the grant would only accrue, as it fell into the heirs in 
regular succession. 

Tinay here add that Mussuinat Purtaub Koonwer was per- 
mitted to come in as a defendant on the understanding that 
the record supplied full evidence of her claim. The day 
after her admission her counsel applied for a delay of ten 
days, to enable him to obtain further evidence and to pro- 
cure the record of the resumption case in 1850. But I re- 
fused this application, because the witnesses were not even 
named, and as the Mussumat’s application had been made 
long ago in the Principal Sudder Ameen’s Court and repeat- 
ed some time since in this Court, anv witnesses likely to 
have knowledge of events which occurred so far back as 
1846 might have been in attendance, as there was no reason 
to believe that Mussumat Purtaub’s application to come in 
as a defendant would be refused. Moreover there was suffi- 
cient in the Board’s letter of the 7th May, 1850, to render it 
unnecessary that the record asked for should be submitted 
from Jounpore, especially as the question before the Court 
was not whether the grant was ever in danger of being 
resumed but whether Mussumat Purtaub Koonwer had ever 
had possession under it as a co-sharer, and to determine this 
question there was ample evidence on the record. It seems 
ultogether unnecessary now to determine the point to whom 
the grant went on the death of Thakoor Narain in 1846. 
That question, after my finding on the other points above 
noticed, does not arise. 
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It only remains to dispose of the other points at issue. 


I find that the plaintiffs’ claim is certainly not barred by 
the limitation of twelve years. The written plea, that it was 
barred, is admitted by Raj Kishore’s pleader to have been 
founded chiefly on the alleged record of his name and his 
mother’s in the Collector's Books, in 1850. I have already 
shown that their names were never recorded on the death 
of Sookh Lall, and that it was not until 1865, on the 27th 
November, that any order was given for the record of Raj 
Kishore’s name. But it has been orally urged, that when 
Luchmun Dass applied to execute a decree against Thakoor 
Narain Singh,and Mussumat Ruttun Koonwer intervened to 
save the property in suit from sale, the Judge of Jounpore 
on the 28th February, 1846, pronounced the deed of gift on 
the part of her husband to herself, dated 4th May, 1844, by 
virtue of which she claimed the property, to beinvalid. It is 
alleged that this decision became final. But this is not 
the case. The decision is before the Court, and I find that 
it refers to a former decision of the Judve of Benares, on 
the 25th February, 1845, which again 1efers to certain 
tenements, lying within the Benares, and not the Jounpore 
District, as the property in suit does, and which was conveyed 
to Ruttun Koonwer, by a scparate deed. It is true that the 
Revenue Authorities have accepted the Judge’s decision of 
the 25th February, 1845, as conclusive of the worthlessness 
of the deed of gift. But, the Sudder Board of Revenue does 
not appear to have been aware that there were two deeds 
of gift, or that the late Sudder Court in its decision of the 
12th May, 1845, also before the Court, though it allowed the 
property to be sold, expunged from the Judge’s decision that 
portion which declared the deed to be invalid. The Court 
took occasion to remark that the validity or invalidity of 
such a deed could not be determined in a summary suit. 
So far then the Judge's decision of the 25th February, 1845 
was not conclusive of the character of the deed. The sale 
however took place. In the mean time Mussumat Ruttun 
Koonwer had disposed of the property by sale to her nephews 
Rughoobuns Suhai, &c., &c.,on the 28rd April, 1848. They 
sued to set aside the auction sale, and, as appears from a 
report of the Sudder Court’s decision, dated 29th March, 1855, 
they succeeded in obtaining its reversal; for irregularities 
it must be admitted. But still the effect was that the pro- 
perty was released. Thus the validity of the deeds of gift 
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of the houses and of the property in suit cannot be said to 
have been judicially dictsrnined The Judge of Jounpore, 
in 1846, assumes the gift of the property now in suit to be 
invalid because the Judge of Benares had, in 1845, declared 
the gift of the houses to be bad. But that judgment as 
regards the character of the deed having been set aside on 
the 12th May, 1845, and the auction sale having been re- 
versed on the 29th March, 1855, the decision of 1846 has 
nothing to rest upon. It does not appear to me that Mus- 
sumat Ruttun Koonwer, or the mortgegee, or the plaintiff, 
was under the necessity of sueing to set aside that decision. 

It was also urged for the defendants that the suit was 
barred By the special limitation of Clause 8, Act XIV. of 
1859, inasmuch as the plaintiff had failed to set aside with- 
in one year, the auction sale of the property, as the rights and 
interests of Rughovbuns Suhai, &, &e, which Balajee had 
purchased on the 20th November, 1858, the same day on 
which the plaintiff had purchased the samme property as the 
rights of Mussumat Ruttun Koonwer. But this objection 
has no force, For apart from the fact that the property 
had heen sold to satisfy the decree on a deed of mortgage 
obtained in 1847, ¢. e, before the sale to Rughoobuns Snhaj 
and others in 1848,—the plaintiff had himself purchased on 
the 12th April, 1861, all the right that Balajee had acquired 
by his purchase. This is admitted by Balajee, and the deed 
is a proof of the trausfer. The plaintitf too hag filed the certj- 
ficate of public sale, dated 21st February, 1859, in fayor of 
Balajee. As the plaintiff had become the representative of 
Balajee, there was no necessity for him to sue to set aside 
the auction sale. Moreover although the private purchase 
of Balajce’s interest did not take place until 12th April, 
1861, whilst the sale at auction Occurred on the 20th No- 
vembcr, 1858, Act XIV. of 1859, did not come into operation 
until Ist January, 1862, when the plaintiff had already be- 
come the auction purchaser’s representative. So that Act 
could not affect him ; nor indeed was the present suit brought 
tocancel the sale of the property as belonging to Rughoobuns 
Suhai, &., &., nor was it necessary for the plaintiff to des- 
cribe himself as the representative both of Mussnmat Rut- 
tun Koonwer’s rights and of those of Rughoobuns Suhai, &c., 
&e. For asshown above the decree, in satisfaction of which 
the property was sold, was antecedent to Mussumat Ruttun’s 
sale to her nephews, which no one of the defendants had 
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ever sought to impugn, whilst the deed in favor of Rughoo- 
buns Suhai, &., &., was judicially declared to have been un- 
doubtedly fraudulentand collusive, as appears from the Sud- 
Bithul Bhut Dafendani eae decision ofthe 22nd August, 
Appeliant. S62, and im that suit the presont plain- 
rereus tif was defendant and appellant. He 
Lalla Rughoobuns Subai. had purchased the iuterest of Balajee 
and others, Plaintatts Res- for his own tect} But it wi 
mondeita his protection. But it was 
quite unnecessary to bring this suit as 
representative of the mghts of Rughoobuns Suhai, &., when 
he himself five years ago, had established to the satisfaction 
of the Court that Ruttun Koonwer’s sale to these persons 
was fraudulent and collusive. The plaintiff therefore has 
properly brought his suit as representative of Ruttun Koon- 
wer, the real owner of tle property, and its mortgagor, against 
whom and the property, the decree of the 7th May, 1847 
was passed. It was also objected that the auction sale of 
20th November of Ruttun K oonwer’s rights, if she had any, 
was vitiated by irregularities of procedure prior to sale. It 
is too late however now to discuss such a question, the sale 
having been declared to be final. Besides, any party inter- 
ested in the property should have sued to set it aside within 
the time prescribed by Act XIV. of 1559, which, whilst it 
does not apply to the plaintiff, does certaily do so as re- 
gards the defendant. 


As to the validity of the deed of giftin favor of Mus- 
suinat Ruttun Koonwer and her possession under it, there 
can be no doubt. Her husband was at liberty to transfer 
the property to her. Herecorded her name in lieu of his own 
in the three estates in suit. She with him jointly mortgaged 
the property to Bhoondur Bhut, and registered the same on 
the 20th June, 1845. She leased the estates for nineteen 
years, exercising full proprietary right when she did so. 
She was impleaded as owner of the property by Bhoondur 
Bhut when he obtained his decree on the 7th May, 1847. 
No one appeared to contest her position. It has been object- 
ed that Shoondur Bhut, sued her as heiress of Thakoor 
Narain. ‘This was of no importance, as the plaint refers 
to the deed of gift in her favor. It is also worthy of obser- 
vation that the property is valuable and that by the arrange- 
ments made with the lessee. there was at the time every 
prospect of its redemption within the nineteen years during 
which the lease would run. The right of Thakoor Narain, 
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to make the deed of gift once admitted, there was nothing 
suspicious about the transaction, though Mussumat Ruttun 
Koonwer's subsequent conduct would seem to have been frau- 
dulent, as was found by the Sudder Court in the decision of 
1862, already referred to. The Court then observed that 
the consideration for the deed of sale even if paid was utter- 
ly in adequate to the value of the property. But, the charac- 
ter of the previous transaction and of the mortgage after it, 
was recognized by the Sudder Court on the 15th April, 1861, 
eee that decision approved the judgment 
i ie are of the Principal Sudder Ameen of 
versus Jounpore, which held Musst. Ruttun 
Bithul Bhut, Respondent. Kvonwer’s lessees Girdharee Lall and 
Munohur Dass and their successor 
Pirbhoo Shunker, the prescnt defendant to be in no way 
agents or under the influence of Bhoondur Bhut, the mort- 
gagee, whilst it recognizes the mortgage itself. The Court 
too remarked that it’s bond fide character had been 
judicially and on several oceasions admitted between 
the parties and as no one of the original grantee’s family 
las ever sought to invalidate the lease, or the deed of gift 
which made Ruttun Koonwer the lessor, both deeds may 
fairly be held to be genuine. As regards the Mussumat 
Ruttun Koonwer, the possession of the lessces and after them 
of Pirbhoo Shunker defendant, up to 1272 Fuslee, must be 
regarded as her possession, for any possession of Rughoobuns 
Suhai, &., &e., even if they bad any, has been shown to be 
nominal and their title deed fraudulent and collusive. It has 
also been shown that neither Raj Kishore nor Mussumat Pur- 
taub Koonwer defendant, ever had possession until 1863, 
when the Sudder Board directed the record of Raj Kishore’s 
name on the expiration of the lease. So that, there can be 
no doubt that when the auction sale took place of the rights 
and interests of Mussumat Ruttun Koonwer on the 20th 
November, 1848, she was in possession of the property in 
suit, as she was, on the 7th May, 1847, when the decree 
was passed against her, the lessees, and the property. 

I notice now the objection that the plaintiff had not im- 
pleaded in the present suit, all the heirs of Thakoor Narain. 
It is unnecessary under my finding to do more than notice 
this objection. The plaintiff made Raj Kishore whose pos- 
session was wrongful, a defendant, and for the purposes of 
this suit, he does not appear to have been called upon to 
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do more. The right of Thakoor Narain to dispose of the 
property has been found, and this being the case, the other 
heirs need not be considered. 

Now as to mesne profits. The plaintiff himself allows 
that Raj Kishore, did not take possession until] 1272 Fuslee, 
he can therefore have no cluim, as against the defendant for 
years antecedent to this year. There is no question raised 
regarding the correctness of the rent-roll filed, and so plain- 
tiff is entitled to a decree for the sum claimed on account of 
1272 and 1273 Fuslee, with interest at 6 per cent. to date of 
payment. The rent-roll for 1274, has not been filed. But in 
execution of decree it can be determined what amount is 
due to him for the first half of that year with interest as 
above. 

Against Pirbhoo Shunker, there can be no claim for 
mesne profits, for such a claim should have been brought 
in the Revenue Court, if the lessee was in arrears to any one _ 
entitled to rent from him. This is admitted by the plain- 
tiffs counsel. 

Nor canI find that there is any claim against Balajee. 
If he was recorded as auctron purchaser of the property in 
suit by the Revenue Authorities and received mesne pro- 
fits, which is not shown, the plaintiff was himself to blame, 
because he had not procured the record of his own name or 
taken possession, as he was entitled to do. 

Against Mussumat Purtaub Koonwer, the plaintiff in res- 
pect of profits has of course no claim. 

As I have now disposed of all the points which the 
defendants have raised, it only remains for me to give judg- 
ment for the plaintiff as claimed against all defendants, ex- 
cept as regard mesne profits for which he may take a decree 
on account of the years 1272, 1273 and half 1274 Fuslee, as 
against Raj Kishore, the amount due on account of 1274 
Fuslee, to be determined in execution, and I decree the claim 
with custs in proportion to decree and dismissal against all the 
defendants, and interest at 6 per cent. and with future meene 

rofits, until possession has been obtained, as against Raj 
Kishore, defendant. 


PPL PA PPP PPA 
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SREE KISHEN, and others, .........scesceees seat Appellants. 


ESHREE PurTaus Rat, and others, ............ Respondents. 


A co-sharer can only sue such persons in the Revenue Court under Clause 2, 
Section 1, Act XIV. of 1868, who are appointed or entitled by custom 
to make the collections of rent on behalf of the proprietary body of the estate 
or any part thereof and who are bound to pay the Revenue and village expenses 
and to account to co-parceners for receipts and expenditure as their 
representatives. 


Tuts was a special appeal from the decision of Mr. A. 
Ross, the Civil Judge of Azimgurh, dated the 28th Fe- 
bruary, 1867, confirming the decree of the Deputy Collector 
of Azimgurh, dated the 31st December, 1866. 


Shah Assud Ali and Baboo Pearey Mohun Banooryee, for 
appellants, the defendants. 


Lalla Man Rat-and Moulvie Mahomed Hyder Hossein 
for respondents, the plaintiffs. 


CLAUSE 2, Section 1, Act XIV. of 1863, provides for suits 
by co-sharers for their share of the profits of an estate or 
any part thereof after payment of the Government Revenue 
and village expenses or for a settlements of accounts. A Full 
Bench of the late Sudder Court ruled that the party against 
whom such a suit could be brought was the person who was 
appointed or was entitled by custom to make the collections 
of rent on behalf of the proprietary body of the estate or any 
part thereof, and was bound to pay the revenue and village 
expenses and to account to his co-parceners for his receipts 
and expenditure as their representative. In the present 
case the relative positions of the parties to the suit, and the 
tenure of the Mouzah, and the custom which regulates the 
mode of collecting the rents and the liabilities of the sharers 
on account of revenue and village expenses, have not been 
ascertained. | 

It appears to be alleged that the plaintiffs’ share is in the 
possession of a mortgagee ; it is therefore a question whether 
he is able to bring this suit. Another important preliminary 
question 1s whether any and, if any, which of the persons 


impleaded are liable to be sued under Clause 2, Section 1,. 


Act XIV. of 1863. These preliminary questions must be 
V 


29f 


1867. 
July 2, 
8. A. No, 86 
__ of 1867. 


Present : 
RoBERTS 
and 
Pearson, J. J 





1867. 
July 29, 
S.A No. 868 
__ of 1867. 


1867. 
July 9, 
S.A. No, 898 

__ of 1867. 


Present : 
PEARSON 
and 
Tornes, J. J. 


HIGH COURT REPORTS, N. W. P. 


determined after ascertaining the respective and relative 
positions of the parties, and the village customs and tenure, 
before the merits of the suit can be taken into consideration. 
As the Lower Courts have entirely over-looked these impor- 
tant points, the case is remanded for re-trial and a fresh 
decision and a suitable order as to the costs of this appeal 
through the Lower Appellate Court to that of first instance. 


PRARAAADL ED WE 


MUSSUMAT GHUFOORUN BRBEB, ..........0eseeeee Appellant. 
KAWAJEH MUSTUKEDEH, and others, ......... Respondents. 


Held that the mother who is in possession of her daughter's shares in her 
husband’s estate in lieu of dower is not at liberty to sell them, and the sale can 
be invalidated, although the daughters may not be entitled to immediate entry 
unon their shares. 


Tats was a special appeal from the decision of Ali Buksh 
Khan, Principal Sudder Ameen of Ghazeepore, dated the 22nd 
April, 1867, confirming the decree of the Sudder Ameen of 
Ghazeepore, dated the 6th August, 1866. 


Shah Assud Aliand Baboo Pearey Mohun Banoorjee, for 
appellant, the plaintiff. 


Moulvie Mahomed Hyder Hossein and Lalla Lalita Per- 
shad, for respondents, the defendants. 


THE first and last pleas in appeal are in our judgment 
valid. 


Oolfnt Bebee, even if she were in possession of her daugh- 
ter’s shares in her husband’s estate in lier of dower, was not 
at liberty to sell them, and the sale can be invalidated, al- 
though the daughters may not for that reason be entitled to 
immediate entry upon their shares. The second plea is 
disallowed, as in our judgment the amount of the mother’s 
share dees not need to be determined in this suit. 


We also disallow the third plea, as we are of opinion that 
it was competent to the purchaser to plead that the vendor 
was at the time of the sale in possession of her daughter's 
shares in lieu of dower. The fourth plea we hold to be 
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good. Trees are immoveable property, and the claim in con- 
nection with them relates to an interest in such property, 
and is subject to the limitation specified in Clause 12, Sec- 
tion 1, Act XIV. of 1859. But we deem it unnecessary to 
remand the case for the further disposal of the claim in 
respect of the trees, as the amount is very trifling. 

In modification of the decree of the Lower Court, we de- 
cree the claim for the avoidance of the sale deed in dispute 
in so far as it conveys the plaintiff's rights and interests to 
the property therein mentioned to the purchasers defen- 
dants ; but we do not adjudge possession to the plaintiffs, The 
parties will pay their own costs in all the Courts. 


~ — 


GHAZEE-OOD-DEEN, ......scscessseseeseeneaees Appellant. 


BHOOKUN DOOBEY,.........cccccesseueensnees Respondent. 


Held that the year of grace counts from the date of issue of notice of 
application for foreclosure and not from the date of service of notice. 

Defendant having purchased the conditional vendor's interest pending the 
suit to impeach the conditional sale must be bound by the decree in that suit. 


q 
‘THIS was a special appeal from the decision of Mr. G. FE. 
Lance, the Civil Judge of Cawnpore, dated the 12th March, 
1867, confirming the decree of the Principal Sudder Ameen 
of Cawnpore, dated the 14th September, 1866. 


Moulvie Mehndee Hussun, for appellant, the defendant. 


Pundit Ajoodhya Nath and Moulvie Sumee-ool-lah Khan: 
for respondent, the plaintiff. 


‘THe defendant (appellant here), purchased the conditional 
vendor’s interest pending the suit by the heirs to impeach 
the decree of conditional sale and is bound by the decree 
in that suit. As to the other ground argued it has been fre- 
quently held, and we must follow those decisions, that the 
year counts from the issue and not from the service of the 
notice. 

These were the only grounds urged. 

We dismiss the appeal with costs, and interest, 


at 
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KHOOB SINGH,............0es cee saaeesieeaias A ppellant. 


BuLwunt SINGH, and others,. ............. Respondents. 


Where profits received by /umberdar are not taken by him as lumberdar but 
in his individual character under a supposed mortgage title, such profits are 
not recoverable by a suit for profits in the Revenue Court. 


Tuts was a special appeal from the decision of Mr. B. 
Sapte, the Offg. Civil Judge of Meerut, dated the 11th 
December, 1866, confirming the decree of the Assistant Col- 
lector of Boolundshuhur, dated the 5th July, 1866. 


Baboo Oprocash Chunder Mookerjee, for appellant, the 
plaintiff. 


Moulvie Sumee-ool-lah Khan, for respondents, the defen- 
dants. 


WE think the Courts rightly decided that the profits of 
the land for the period in question were not recoverable by 
the plaintiff by suit in the Collector's Court. The plaintiif 
is a sharer in the village and the defendants are lwmberdars, 
and the suit relates to the profits of the land received by 
the latter. But the plaintiff had previously mortgaged his 
share to the defendants who held possession (by receipt of 
the profits, the only possession in this case possible), until 
the plaintiff obtained a decree for redemption and for posses- 
sion. 

In November 1864, the plaintiff had deposited in Court 
the mortgage money, and the decree, which he afterwards 
obtained, established the sufficiency of this deposit. Being 
shown to be entitled to possession and to the profits from this 
date he contends that the defendant cannot by his wrongful 
act in continuing to withhold possession protect himself 
from the liability which belongs to his Office of lumberdar 
or from the remedy by suit in the Collector’s Court which the 
law has given against lwmberdurs. But, it appears to us 
that the state of things after November 1864 does not ad- 
mit of own regarding the plaintiff as a sharer in possession 
of his share who is entitled to sue in the Collector's 
Court. . 

He had then a right to obtain possession as the subse- 
quent decree showed, but the Iwmberdars resisted this 
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right and wrongfully kept their possession declining to ac- 
cept the money deposited and thereby showing that under 
some supposed mortgage title still continuing, or by wrong 
and wholly without title, they retained the land. This state 
of things is not consistent with the subsistence of the rela- 
tion of sharer and lumberdar. The profit taken by the 
lumberday during this period are rather to be regarded as 
received by him not as lumberdar, but in his individual cha- 
racter and they are properly recoverable as mesne profits 
in the Civil Court. We affirm the judgments and dismiss 
the appeal with costs, and interest at 6 per cent. 


RRS LS LLL ALLOY, 


SHIB SINGH, and others, .........ceceseeeveenee Appellants. 


BHOOP SINGH asc siiyniied: vestendahteesateteneeet Respondent. 


If a Zemindar has come under any valid and binding engagement with the 
ryot to the effect that the rent shall not be enhanced during the terms of the 


_ settlement or during any other term, Act X. of 1859 gives him no privilege to 
set aside that contract. 


Tuts was a special appeal froin the decision of Mr. C. R. 
Lindsay, the Civil Judge of Moradabad, dated the 10th 


January, 1867, confirming the decree of the Deputy Collector 
Moradabad, dated the 31st October, 1866. 


Lalla Jugun Pershad and Lalla Sukhan Lall, for ap- 
pellants, the defendants. 


Moulvie Mahomed Hyder Hossein and Meer Zahoor Hos- 
sein, for respondent, the plaintiff. 


THE right to enhance is not confirmed on Zemindars by 
Act X. of 1859 in such terms as to enable them to depart 
from any binding agreement entered into before the Act 
whereby they may have come uncer an obligation not 
to enhance the rent either during the term of the settle- 
ment or for any other specified time. The question for in- 
quiry in the present suit is whether at the time of the settle- 
ment or at any later time, the Zemindar has come under any 
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valid and binding engagement with the ryot to the effect 
that the rent shall not be enlianced during the terms of the 
settlement or during any other term. This has not been 
determined as yet by either Court, and the case must there- 
fore be remanded to the Court of first instance for a new 
trial. It should be ascertained whether any contract existed 
by which the Zemindar bound himself not to enhance. If 
it did, Act X. gives him no privilege to set aside the con- 
tract. IPf the settlement papers contain a stipulation on the 
subject it will not follow from this alone that a contract 
binding as between the Zemindar and ryot has been made. 
And if on the occurrence of subsequent disputes (as 1s 
stated), the Magistrate interfered and bound the Zemindar 
by recognizance not to enhance, it by no means follows from 
such proceedings that a valid contract has been brought into 
execution. We remand the case because both Courts appear 
to have proceeded on the view that the right to enhance 
given by Act X. of 1859 has force to supersede previous 
binding arrangements by contract and because there has 
been no sufficient inquiry whether there in fact existed any 
previous binding contract, The costs of this appeal will 
be disposed of by the Court below. 
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CUCHMUN DASS taceicerccigeeaeediecsnnesisns Appellant. 
PriaG Dutt, and others, ..... ............... Respondents. 


A plaintiff suing for the recovery of land is bound te put forward 
his whole case at once and cannot be allowed to maintain a second suit 
for the sama catuse of action merély by alleging that the Collector's order 
sought to be set aside is of a different date and description from that which 
was sought to be set aside in the former suit, 


Tus was © special appeal from the decision of Mr. H. B. 
Henderson, the Civil Judge of Benares, dated the 25th March, 
1867, reversing the decree of the Principal Sudder Ameen 
of Benares, dated the 6th December, 1866. 


Lalla Man Rai, Moonshee Hanooman Pershad and Lalla 
Lalita Pershad, for appellant, the defendant. 


Moulvie Fuvveed-ood-deen Ahmed and Moulvie Mahomed 
Hyder Hossein, for respondents, the plaintiffs. 


THE suit, having been brought within three years from the 
Collector’s order of September 1863, is within time. That 
was the final order. His previous order of April 1863 
was incomplete and interlocutory. 


But, we think, the suit is barred by the litigation which has 
already taken place between these same parties with res- 
pect to the same plot of land. It is true that the issue fram- 
ed inthe former suit was avery narrow one and related 
only to the order or decree madein February 1864. But 
the object of the suit was tohave determined the question 
whether the land belonged to the Chuck or to the Mouzah. 
The plaintiffs alleged that it belonged to the Chuck. They 
should in their former suit have put forward their 
whole case, and if it is part of the relief which they require 
that the Collector's order of 1863 should be set aside they 
should have sought for this in the former suit. It is said 
that the termination of that suit was in the nature of a non- 
suit and left the plaintiffs at liberty to commence another 
action. Wethink, the law allows no such privilege to plain- 
tiffs. They are bound to put forward the whole of their case 
at once; suing for the recovery of the land, the plaintiffs 
cannot maintain a second suit for the same cause of action 
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merely by alleging that the Collectorate order sought to be 
set aside is an order of a different date and description from 
that which was sought to be set aside in the former suit. 

On this ground, we think the suit cannot be maintained. 
We reverse the judgment of the Lower Appellate Court 
and affirm the Principal Sudder Ameen’s order of dismissal 
with costs, and interest thereon at 6 per cent. 


NIN NN ON OS ne S 


Basoo Laut, and another,...............668 A ppellants. 
C. F. Vauauan and L. DILLOY.,............ Respondents. 


Held that a suit for damages arising from an agent's misconduct is a suit 
for breach of contract and falls within Clause 9, Section 1, Act XIV. of 1859. 


Tuts was a regular appeal from the decision of Mr. G. 
P. Money, the Civil Judge of Allahabad, dated the 19th Ja- 
nuary, 1867. 


Moulvie Furreed-ood-deen Ahmed and Shah Assud Ali, 
for appellants, the defendants. 


Lulla Man Rai, Moulvie Mahomed Hyder Hossein and 
Moonshee Hunooman Pershad, for respondents, the 
plaintifis. 


We are of opinion that the objection urged by the respon- 
dents must prevail, and that the suit is one to which the three 
years’ limitation is applicable and that it is therefore barred 
by limitation. 

The defendant was employed by Mr. Dillon to collect 
certain outstanding debts due to him and to dispose of fur- 
niture and other property beionging to him. The authority 
for these purposes is contained In a written power; no reference 
is there made to the debt due by Mr. Dillon to the Bank 
of which the defendant was then the Secretary or to any 
application of the money to be realized in favor of the 
Bank. ‘The defendant was therefore appointed Mr. Dillon’s 
agent to collect his debts and dispose of his moveable 
and was accountable to him alone. The defendant having 
undertaken the agency promised, not perhaps in so many 
words expressly, but impliedly, to do what such an agent 1s 
bound to do, viz., to employ reasonable care and diligence 
in his agency. It is now said that- If neglected to sue for 
the debts in due time and that they are therefore barred by 
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limitation and that he so negligently sold the moveable pro- 
perty that the proceeds could not be realized. his suit is 
for damages in respect of the loss arising from the defendants’ 
misconduct. It is asuit based on the contract of agency 
and the cause of the suit is the breach by the defendant of 
the implied contract duly to discharge the duties of the agen- 
cy. We think consistently with the rule laid down in a Full 
Bench decision of the Sudder Court, dated 380th July 1864 
that it must be regarded as a suit for the breach of a con- 
tract and that it therefore falls within the 9th Clause of 
Section 1 Act XIV. of 1859, and is barred by limitation. On 
this ground, we affirm the Judge’s decree of dismissal. Each 
party will bear lis own costs of this appeal. 


RIOD NS INL NINE ANG at 


BAINEE, and others, ..............000. Appellants. 
MaHOMED ALI KHAN, ............... Respondent. 


Held that a suit for maintenance of money rent and to prevent the Zemin- 
dar from substituting arent in kind for the money rent previously paid 
is not a suit cognizable by the Revenue Courts under Act X. of 1859, or 
Act XIV. of 1863. 


THIS was a special appeal from the decision of Mr. H. 
' Vausittart, the Civil Judge of Bareilly, dated the 26th March, 
1867, reversing the decree of the Deputy Collector of Bareilly, 
dated the 23rd November, 1866. 


Mr. T. Conlan, for appellants, the plaintiffs. 


Shah Assud Ali, and Baboo Pearey Mohun Banoorjee, for 
respondent, the defendant. 


THIs is a suit for the maintenance of a money rent, on 
the allegation that the Zemindar is attempting to substitute 
a rent in kind for the money rent previously paid. There ig 
no provision in Act X. of 1859, or Act XIV. of 1863, for the 
cognizance of such a suit by the Revenue Courts. he 
proceedings and decisions of the Lower Courts aré therefore 
annulled as being without jurisdiction. The plaintiffs appel- 
lants must pay the costs of the opposite party in all the 
Courts with interest at 6 per cent. 
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Dwarika Dass, and others, ............ Appellants. 


DWARKA DASS, oo... eeccceseeenseeeenee Respondent. 


Booka proved to have been regularly kept in course of business are 
admissible as cerroberative but not independent proof of the facta stated. 


Tuts was a special appeal from the decision of Mr. H. 
Vansittart, the Civil Judge of Bareilly, dated the 21st 
January, 1867, reversing the decree of the Principal Sudder 
Ameen of Bareilly, dated the 20th March, 1866. 


Baboo Oprocash Chunder Mookerjeeand Baboo Raj Inder 
Misser, for appellants, the defendants, 


Lalla Man Rai, Moonshee Hanooman Pershad and Lalla 
Lalita Pershad, for respondent, the plaintiff. 


THE 43rd Section of Act IT. of 1855 enacts that books prov- 
ed to have been regularly kept in course of business shal] 
be admissible as corroborative but not as independent proof 
of the facts stated. The appellants referring to this provi- 
sion urge that the Judge’s judgment is erroneous in point 
of law because it is based solely on the account books of 
the respondent which have been treated as independent 
and not merely as corroborative evidence, | 

We admit the validity of this objection and remand the 
case to the Judge for redecision. Inasmuch as the respondent 
alleged that a balance had been struck and admitted, the Judge 
must arrive at a definite finding on this point; and if he con- 
siders it not proved he must then determine how much of 
the account itself is proved. The respondent is bound to 
furnish some more substantive proof than account books 
which are kept in his own Office and in which entries are 
made without its being in the power of the appellants to 
question the propriety of the entry at the time it is made. 
Having given other proof, the respondent is entitled under 
the Act to offer his books as corroborative evidence. 

With these observations, we annul the Judge’s decision 
and remabd the case for re-decision. Costs to be costs in 
the suit and to be provided for by the Judge. 


* 
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Mussumat Ruttun Bese, ............66 Appellant. , 
MAKARUM ALI, oo... sseeees spiksiaeamnseatien Respondent. 


The plaintiff's suit was barred by limitation, the defendants having asserted 
without dispute their adverse title more than twelve years before the suit. 


Tuts was a special appeal from the decision of Mr. H. B. 
Henderson, the Civil Judge of Benares, dated the 30th 
May, 1867, reversing the decree of the Principal Sudder 
Ameen of Benares, dated the 9th March, 1867. 


Baboo Pearey Mohun Banoorjee, Moulvie Furreed-ood-deen 
Ahmed, Meer Ali Ahmed, Moulvie Mahomed Hyder Hos- 
sein, Moonshee Hanooman Pershad and Shah Assud Ali 
for appellant, the defendant. 


Lalla Man Rai, Pundit Bishumbher Nath, Moulvie Sumee- 
ool-luk Khan and Moulvie Abdool Suttar, for res- 
pondent, the plaintiff. 


THIS suit is, we think, barred by limitation. Lutf Ali 
died in 1848, having in the previous year mortgaged the dis- 
puted property. After his death Fuzl Mahomed and his 
sister were recorded as proprietors. They were his grand 
children, the children of a son who died in hig life time. 
The plaintiff claims as the son by another wife of Lutf Ali 
and contends that he is entitled to the property and that 
by the death of his half brother during the father’s life time 
the brother’s children, are deprived of all share in the 
estate. After the record of their names as proprietors Fuzl 
Mahomed and his sister redeemed the mortgage in 1854, 
and afterwords sold the proprerty to the defendant. It is 
contended that the plaintiff’s suit is now barred by limita- 
tion and if the time is to be computed from the death of 
Lutf Ali the suit is clearly barred. For the plaintiff it is 
contended that it was not until the redemption of the 
mortgage in 1854 that any adverse possession commenced. 
And it is true that until that time the actual possession was 
with the mortgagee. Asto the Nankar allowance reserved 
by the original mortgagor the Principal Sudder Ameen dis- 
tinctly finds its existence and that it was held by Fuzl Ma- 
homed and his sister. The Judge is silent on this important 
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vint. Butas the deed of 1851, by which they mortgaged 
the Nankar, is not denied, we think it unnecessary to re- 
mand the case to have this ascertained. Putting aside the 
consideration of the Nankar allowance and its enjoyment, 
we find that Fuzl Mahomed and his sister asserted their 
right to succeed to the mgrtgagor’s interest in the mortgaged 
property after his death and were recorded as proprietors and 
on the redemption of the mortgage they, and they alone, re- 
deemed it. Add to this the enjoyment by them of the Nankar 
allowance. 

We think these undisputed assertions of ownership suf- 
ficiently indicate an assertion of exclusive right to the mort- 
gagor’s right orequity of redemption adversely to the plain- 
titt’s claim and that the adverse right thus asserted having 
lasted for more than twelve years, the plaintifi’s nght of suit 
is barred. We therefore reverse the judgment of the Lower 
Appellate Court and affirm that of the Principal Sudder 
Ameen. The appellants will have the costs of this appeal 
with interest at 6 per cent. 
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RANEE Mewa Koonwen, and another, ........ Plaintiffs. 


LALLA OupDH BEHAREE LAL, ..........0. .. Defendant. 


Before the passing of Act XXI. of 1850, the property possessed or acqnired 
by a Hindoo convert to Mahomedaniam, prior to his conversion passed to his 
nearest heir professing the Hindoo religion. 

Where the heirs of a deceased Hindoo by an arrangement with a third par- 
ty who claimed to be an heir distributed the property between them, such 
property after its distribution retained ite character as ancestral property and 
shares taken under the arrangement are not to be regarded as the self acqui- 
red property of the heirs who took them. 


Lalla Man Rai, Moulvie Furreed-ood-deen Ahmed, Moulvie 
Mahomed Hyder Hossein and Monshee Hanooman 
Pershad, for plaintiffs. 


Moulvie Sumee-ool-lah Khan, Pundit Bishwmbher Nath, 
Pundit Ajoodhya Nath and Baboo Banie Pershad, for 
defendant. 


A brief narrative of some antecedent facts, which are 
gathered, with more or less certainty and precision, from the 
papers on the file, will help to elucidate the matters involved 
in this case. Rajah Bhugwan Dass, the founder of the 
fortunes of the family to which the plaintiff belongs, by 
caste akayath of the suksena species, is styled Sobadar 
of the province of Kataihar, or Rohilcund. His son, Rai 
Baluk Ram, also called Bakur Hossein, is said to have held 
high office nnder the Nawab Asuf-ood-dowlah. His connec- 
tion with Mahomedans and his behaviour during the latter 
part of his life was such as to countenance the supposition 
that he had embraced the Mahomedan religion, and on hise 
death in 1843, he was burried, contrary to the general cus- 
tom of Hindoos. He left an undisputed legitimate son, 
Ruttun Singh, by a Hindoo wife; anda son, adjudged by 
the Sudder Court in 1864 to have been illegitimate, by a 
purchased Hindoo slave gil, who was originally named 
Herya and is also called by the Mahomedan name of Ra- 
heem-ool-nissa. Her son, Toolsee Ram, alias Fida Ali, soon 
after his father’s death, claimed his estate in Lucknow as 
his heir under the Mahomedan Law, by a suit, in the Court 
of the Resident at that Capital, against Ruttun Singh, who 
for the fear of being deprived of the property claimed, on ac- 
count of his attachment to the Hindoo religion, declared 
himself 1 Mahomedan. His conversion was avowed in 18435, 
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and the suit above mentioned ended in a compromise, by 
which Fida Ali, in consideration of receiving a house in 
Hafiz Gunj and asum of money withdrew his claim. Rajah 
Ruttun Singh, by his wife Raj Koonwer, had a son, Dowlut 
Singh, who died on the 8th January 1851, a reputed Hin- 
doo, leaving a widow, Seyn Koonwer and two daughters, one 
Mewa Koonwer, the plaintiff, the other, Chittur Koonwer, 
the lately deceased wife of the defendant in the present 
suit. Rajah Ruttun Singh, alias Jaffer Hossein, himself 
died in the same year about nine months afterwards. In 
the proprietary registers of the Revenue Department a 
large landed property in Rohilcund had been exhibited as 
belonging to him, and in respect thereof after his death the 
name of his widow, Ranee Raj Koonwer, was substituted for 
his. In respect of a smaller property exhibited as belong- 
ing to Dowlut Singh, the name of his widow, Ranee Seyn 
Koonwer was substituted for that of her deceased husband 
without dispute. Rajah Ruttun Singh’s estate, however, 
from the date of his demise, became the subject of dispute. 
He left Government Promissory Notes of the value of Rs. 
33,000, on which Fida Ali, Ranee Raj Koonwer and her 
deceased daughter’s son Khyratee Lall, Ranee Seyn Koonwer 
and her daughters, desired to realize the interest accruing. 
The Resident of Lucknow, in whose Court this contention 
arose, consulted the Agra Sudder Court’s Hindoo Law Offi- 
cer touching the respective rights under the Hindoo Law of 
these parties, in November 1851. That Officer’s opinion 
was that Ruttun Singh’s estates had on his conversion to 
Mahomedanism in 1845 passed to his son Dowlut Singh, whose 
widow alone was entitled toit. But in pursuance, as it seems, 
"ofan agreement, which had been executed by the Ranees 
Raj Koonwer and Seyn Koonwer in September, 1852 to 
divide the disputed estate between them equally, the Regi- 
dent in the following November, granted a joint certificate 
to them both, under Act XX. of 1841, authorizing them to 
realize the interest accruing on the Notes. Certificates 
under the same enactment were sought to be obtained by 
both Ranees from the Judge of Bareilly, who, in the first 
instance gave one to Raj Koonwer, but afterwards cancelled 
it on the ground of her alleged insanity and gave one to 
Seyn Koonwer instead, The litigation in reference to the 
right to such certificate was still pending in the Sudder 
Court when the disturbances of 1857 broke out, and was cloagd 
only by the death of the ladies of whom the younger died in 
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November, 1857, and the elder in November, 1858. It does _ 158 
not appear, that the certificates granted to them under the ,°' 


aforesaid Act were ever used in any way. Certainly neither 
of the ladies was thus enabled as td get actual possession of 
the disputed estates in Rohileund, which in 1852 were 
placed under the management of the Court of wards, and 
so remained until the middle of 1860, when they were 
made over to Ranees Mewa Koonwer and Chittar Koonwer 
and to Khyratee Lall, in accordance with the terms of com- 
promise which assigned a share of 84 annas therein to the 
former and a share of 74 annas to the Jatter. These estates 
were soon after claimed by Fida Ali, as Ruttun Singh’s heir 
under the Mahomedan Law in a suit which was dismissed 
by the Judge of Bareilly on 9th September, 1862. And on 
appeal by the Sudder Court on 7th July 1864 The next 
event to be noticed is the death on the 13th April 1866 of 
Ranee Chittar Koonwer, which, in connection with the grant 
to the defendant of a certificate under Act XXVII. of 1860, 
by the Judge of Bareilly on 23rd June 1866. Is the cause of 
the present action. The plaint was preferred by Mewa 
Koonwer for herself and by her husband Aftab Rai as guardian 
of their son, Gobind Krishun Narayan a minor; but for want of 
the certificate prescribed by Section 2 Act XL. of 1858 Aftab 
Rai is incompetent to institute this suit on behalf of the minor, 
and his wife must therefore be regarded as the sole plaintiff. 
She pleads generally that, the property in suit having des- 
cended from Dowlut Singh through his widow to his daugh- 
ters, the share of one of them on her, death passes according 
to Hindoo Law to the survivor ; on the other hand it is pleaded 
that this property never belonged to Dowlut Singh who pre- 
deceased his father and inherited nothing from him; that even 
that portion of it, of which Dowlut Singh was the nominal pur- 
chaser was really owned and possessed by Ruttun Singh; that 
almost the whole remaining portion of the property in suit was 
acquired by the deceased lady not by right of inheritance but 
by virtue of the compromise of July 1860, and that her hus- 
band is her heir in respect of such self-acquired property by 
Hindoo Law ; that he is further entitled to the whole of it both 
under a will which she made in his favor on the 12th April 
1866 just before her death, and in accordance with the custom 

revailing among subsena kayathe, whereby awife’s property, 
bonever acquired by her, goes on her death to her husband. 
He also took an objection, but an objection of a vague and 
not a specific character to the correctness of the claim or 
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the specification or valuation in the plaint in regard to some 
of the articles of moveable property claimed. No attempt 
however, has been made to substantiate the objection m 
any way. I shall now, proceed to treat, in a somewhat 
varied order, of the issues, which were laid down for trial and 
determination ; as arising out of the pleadings, in con- 
nection with the evidence adduced by the parties in sup- 
port of their respective allegations and arguments. 

The first issue is whether any and what portion of the 
disputed property belonged to Rai Baluk Ram, and whether 
he became a convert to Mahomedanism, and, if so, when? 
This is not, 1n my opinion, under the circumstances, an 
issue of which the determination is essential for the deci- 
sion of this suit; nor are there materials for a positive 
conclusion on the poiuts, which it moots. The presumption 
that the means possessed by Bhagwan Dass and Baluk Ram 
contributed to the purchase of the property in suit, is not 
primd-facie, unreasonable. Ina deed of gift purporting to 
have been executed by Dowlut Singh in March 1844 aad 
to convey a moiety of his property to the present plaintiff he 
represents his property as having been partly acquired by him- 
self and partly received from his father and grandfather. Jn 
the statement refered by Sir, W. Sleeman tor the Pundit’s 
opinion, a large portion of the property then in dispute is 
represented as having been acquired by Ruttun Singh and 
Baluk Ram, and a sinall portion by Dowlut Singh. But the 
title deeds of the estates are said to have been lost, and theie 
is no evidence of any portion of the property in suit having 
belonged to Baluk Kam, his name is not shown to have ever 
been borue on the registers of the Revenue Department in 
connection with any of the Rohilcund estates, of which Rat- 
tun Singh appears indeed to have been in independent 
possession during the life-time of his father, who is described 
as latterly living in a secluded manner like a fakeer, ‘Ihe 
only part of the property in suit, which was indicated by the 
pleader of the defendant as having belonged to Baluk Ram 
was the item No. 44 in the plaint viz.a garden in a 
brick walled enclosure with houses for shops and a sugar 
manufactory the surrounding wall, and a new house in 
connection therewith situated in the village of Kawulnain- 
poor Zillah Bareilly; but although -the land, on which 
the buildings and plantations in dispute stand may 
have originally belonged to Baluk Ram, there is no evidence 
that the buildings and plantations in dispute were his. 
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It is likewise impossible to ascertain the date of his con- 
version to Mahomedanismyif he ever really declared him- 
self a Mahomedan. 

The second issue is whether any and what portion of the 
property in dispute was self-acquired property of Rajah Rut- 
tun Singh before his conversion to Mahomedanism in 1845, and 
whether any and what portion of the property was acquired 
by him after his conversion, and whether he succeeded to 
the property of Rai Baluk Ram by inheritance upon the death 
of the latter, or as a forfeiture upon his conversion. The last, 
part of this issue has been in some measure determined, by 
what has been found upon the first issue. There is no reason 
to believe that Ruttun Singh succeeded to any property ‘in 
Baluk Ram’s possession as a forfeiture onthe renunciation 
hy the latter of the Hindoo Law religion. As to the first 
part of the issue, I find no evidence that any part of the 
property in suit was acquired by Ruttun Singh, after 1845. 
So much of the Rohilcund property as was acquired by him, 
was apparently acquired before that date. If any portion of 
the property now in suit be identical with any portion of 
the property claimed in the Lucknow Court by Fida Ali, 
as BalukRam’s estate, that portion too must have been 
acquired by Ruttun Singh and have been in his possession 
before 1840. 

The third issue 1s whether upon the conversion of Rut- 
tun Singh to Mahomedanism any and what portion of the 
disputed property came into the possession of his son, Dow- 
lut Singh, as forfeiture, and whether at any time Dowlut 
Singh had possesion of any and what part of such property. 
The eleventh issue, which it will be convenient to consider 
in connection with the third, is whether by the conversion 
of Ruttun Singh his property became vested in his son Dow- 
tut Singh. ‘The latter issue is one of law, the former, one of 
fact. The question of law must, inmy opinion be answered 
in the affirmative. Ido not doubt that the byewastha given by 
the Agra Pundit is 1851 is a sound exposition of the Hin- 
doo Law, which, at the time of Ruttn Singh’s conversion had 
not been set aside, in respect of such converts by the pro- 
visions of Act XXI. of 1850. The ruling in case No. 4 p. 131 
Vol. Hf. Macnaghten’s Hindoo Law is, that,“ whatever property” 
“a Hindoo, wlio has become a convertto the Mahomedan’ 
“faith, was possessed and seized of previously to his con- 
“ version, will devolve on his nearest of kin professing the’: 
“ Hindee religion, and whatever he acquired subsequently to” 
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“ his conversion will go to the person, who, according to the ” 
“ Mahomedan Law becomes his legal heir.” This ruling, ap- 
plied to the case of Ruttun Singh, settles not only that af- 
ter his conversion in 1845 he could not inherit from a Hin- 
doo, but that he then forfeited, all of which he was in 
possession however acquired, and that the title to his whole 
property, none of which was acquired subsequently to 1845, 
was at once transferred to his son, Dowlut Singh. So much 
in regard to the legal question. But I do not find any. evidence 


‘that the Rajah’s conversion was followed by any actual trans- 


fer of any property as forfeiture to his son Dowlut 
Singh, or that the latter had at any time separate and exclu- 
sive possession of any, independently of his father whom he 
predeceased. 


The fourth issue is whether Dewlut Singh, acquired any 
and what portion of the property in suit by his own funds 
so as to render that portion distinct from the ancestral pro- 
perty of the family. The evidence on the record does not 
warrant a positive conclusion on this point. 

‘The presumptions arising from the facts that the properties 
No. 1 to18 in the plaint- were ostensibly bought by or for 
Dowlut Singb, that his widow after his death took possession, 
of them without dispute, that Fida Ali did not claim them, 
when he claimed the other properties in Rohilcund, as Ru- 
tun Singh’s estate, are not supported by any evidence what- 
ever of Dowlut Singh’s actual possession and enjoyment in 
his life time of his nominal purchases, while the statements of 
the witnesses who have been examined rather accredit the 
hypothesis, that Ruttun Singh was the real purchaser of the 
properties alluded to, and that they were held and managed 
by him or on his behalf till his death. 


But upon the fifth issue, 112., whether Ranee Seyn Koon- 
wer, Dowlut’s widow acquired any and what portion of the 
property in dispute, and, if'so, by what means ?I find that, 
whether or not Dowlut Singh was in his lifetime in posses- 
sion of the estates, of which he was the ostensible purchaser 
(No. 1 to 18 in the plaint) his widow, after his death and 
the death of Ruttun Singh in 1851, obtained possession of 
those estates and retained possession of them till her death 
in 1857. These estates. together with the more numerous 
estates, of which Ruttun Singh was the recorded owner in 
Rohilcund were unti) his death under the charge of Déorga 
Pershud aho continued to manage the latter after their 
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resumption by the Court of Wards, but not the former of 
which he says that he mrade over charge to Ranee Seyn 
Koonwer’s agent Mewaram. Thus in the course of 1851, or 
in 1852, Dowlut Singh’s widow obtained possession of pro- 
perty, to which her husbant, if he had not a title by purchase, 
had become entitled by law on his father’s conversion to 
Mahomedanism in 1845. 

I find also that the item in the plaint No. 19) wiz. Y24 
biswansees out of 1} biswas of Mouzah Choudherah in 
Perguona Furreedpoor, was bought by or for Ranee Syen 
Koonwer, some time in 1852, presumably with funds drawn 
from the estates, of which she had come into possession with 
u title inherited from her husband ; that she was recorded 
us the proprietor of that particular property by purchase ; 
and that, after her death, her daughters were recorded as her 
undisputed successors therein. 

Upon the sixth issue which relates to the acquisitions 
made by Ranee Chitter Koonwer, I find, that she, jointly 
with her sister, the plaintiff, succeeded their mother in the 
estates, just now referred to, and also acquired possession’ 
of the properties No. 20 to 56, and No. 59, in the plaint 
(being property which had legally vested in Dowlut Singh 
in 1845, and which in the interval between 1852, and 1860, 
while under the management of the Court of Wards, had not 
been held for any party adversely to her) by virtue of the 
compromise effected in July 1860 between herself and her 
sister on the one hand and Khyratee Lall on the other, and 
further acquired the items No. 63, to 65, and No. 96, and 
97 in the plaint presumably with the funds derived from 
those estates. The exhibits filed bv the plaintiff sufficiently 
support this finding. There is no proof that she acquired or 
possessed or left tle items No. 57, 58, 60, 61, 66, to 95, in 
the plaint. 


The 7th and 8th issues may be considered together. They 
are, whether any and what compromise was made between 
Ranee Raj Koonwer and Ranee Seyn Koonwer as to the 
disputed property or any, and what portion of it in 1852, af- 
ter the death of Rajah Ruttun Singh; and whether such 
compromise was carried into effect, and if so, in what way? 
I find that the compromise alleged to have been made _be- 
tween the two widows in 1852, was operative only in afford- 
ing means for the settlement by the Resident of Lucknow 
of the dispute between them relative to the Government 
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Promissary Notes left by the Rajah, by the grant of a joint 
certificate to them both in respect of those Notes under Act 
XX. of 1841; and that it had no effect whatever in respect of 
the rest of the estate then in dispute, and, moreover, that it 
was ultimately superseded by the compromise of July 1860. 
This being so, itis unnecessary to discuss whether the 
alleged compromise was really and voluntarily made by the 
Ranees, and was valid and binding on them-and their heirs, 
or not. 


I. shall next address myself to the 18th issue viz., whether 
the property which by the compromise of 1860, fell to the 
share of Chitter Koonwer, passes on her death as self-acquired 
or ancestral property. The dispute which was terminated by 
this compromise was whether the heirs of Ruttun Singh, or 
those of Dowlut Singh were entitled to the property in dispute 
by the Hindoo Law. By that law I have now found that the title 
belonged to Dowlut Singh’s heirs ; and although, by the com- 
promise, a portion of it only went to them, and the rest to 
Ruttun Singh's next heir after his widow: I am of opinion 
that both parties to the compromise took the property, which 
it assigned to them, by virtue of the titles, they had respece 
tively alleged, and which the compromise, setting law aside 
in deference to reasons of expediency or to kindly feelings 
recognized and admitted as though they were gvod in law. 
But if, having regard to Khyratee Lall’s want of legal title 
to any portion of the disputed property, the compromise 
could be regarded as a mere gift to him by the Ranees of a 
portion of the estate, to the whole of which they were legal- 
ly entitled, such a view of the nature of his acquisition of 
that portion would not allow the inference, that the remain- 
der was taken by them otherwise than by right of inheri- 
tance as the reversioners after the widow of Dowlut Singh. 
At any rate they may maintain that right, if not against 
Khyratee Dall, the other party to the compromise, yet 
against all other parties not deriving their pretensions from 
him. The claim of inheritance set up by the defendant in 
this case on the ground of this part of the property in suit 
having been self-acquired by his wife, is therefyre, wnsus- 
tainable. a 

The 12th issue, viz. whether, on the duath of Chitter 
Koonwer without issue, the preperty, which she imberited 
from her father’s family devolves on the plaintiff, Mewa 
Kounwer, or on her gon, or on both, is une, which, under the 
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circumstances, it is only incumbent on me to notice for the 
purpose of ascertaining the true measure and extent of 
Mewa Koonwer’s right and interest in the property in suit. 
The law on the point in question is.thus laid down in 
Elberling’s ‘Treatise on inheritance para. 168, page 75 and 
76. “Indefault of the widow, legitimate daughter succeeds ” 
“first the maiden daughter to the exclusion of other” 
“ daughters, then the daughter who has and the daughter ” 
“who is likely to have male issue together; and if the” 
“maiden danghter snueceeds and marries aud dies without ” 
“male issue, the estate gocs to the other description of ” 
‘daughters and on the decease of one of them, whether.they ” 
“ have mule isswe or not, devolves or the surviving daughter, ” 
“ and it is not till after the death of all these daughters ” 
“that it goes to the next heir of the father.” This extract 
shows first that Dowlut’s married daughters, in the absence 
of unmarried daughters were the joint heirs after their mo- 
ther, and second that the share of Chitter Koonwer after her 
death devolves on her sister the plaintiff and would so 
devolve, even though the deceased lady had left ason. It may 
therefore be remarked that the association of her son with 
herselfin this suit on the part of Mewa Koonwer who alone 
is entitled at present to the property in suit was superfluoas 
and an error. This is a proper ‘place for considering thie 
J4th issue whether the suit is barred by the law of limita- 
tiou. The plea of limitation is manifestly inapplicable to so 
much of the claim as relates either to the property (No. 1 to 
19) which has been uninterruptedly in the possession of 
Dowlut Singh’s heirs since 1852, or to any property acquired 
by the late Rance with funds derived from ancestral proper- 
ty and left by her. It can only be urged relevantly to that 
portion of the property in suit, of which, although the title 
avcrued to Dowlut Singh in 1845, possession was not acquired 
by his heirs until after the compromise of 1860, on the 
basis of the argument, which has already been disallowed in 
the determination of the 13th issue, that the property in 
question was then acquired irrespectively of any right of 
inheritance, and is of the nature of — self-acquired 
property, aud on the Basis of another argument, which 
is In my opinion equally untenable, that the possession 
of this property tram 1852, to 1860, by the Court of Wards 
was equivalent tu possession of it exclusively by Ranee 
Raj Koonwer and was adverse tv Dowlut Singh’s heirs, 
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This latter argument I hold to be untenable because 1% 
appears in the first place that the estates in Rohilcund were 
put under the management of the afotsaid Court in re- 
ference not only to Raj Kconwer’s inbectlity but also to the 
disputes existing between the claimants of the property ; and, 
secondly, that, by the compromise of 1860, each of the parties 
thereto became entitled not only to possession for the fature 
of the portion of his or her assigned share in the property ; but 
also to an account and distribution of the profits realized 
from it during the period of such management. So that 
constructively the heirs of Dowlut Singh were in possession 
of an 8} anna share in those estates during that perivd 
as well as since, and the limitation pleaaltogather falls to 
the ground. I now advert to the 9th issues, whether Ranee 
Chitter Koonwer executed the writing put forward by the 
defendant on the 12 April, 1866, and wag competent to 
execute such a document. The property to which that 
document relates having been already found to be ancestral, 
inasmuch as it was acquired by her asa co-heir with ber 
sister of Dowlut Singh's in succeggion to his widow, their 
mother, er with funds derived from such ancestral <roperty, 
I find also that she (like her mother) had but a limited 
interest in the property bequeathed by her and was incom- 
petent to bequeath it to her husband, The law js thus set 
forth in para. 171 pp. 76 and 77 of Elberlings Treatise, before 
quoted. 


“ As the daughters right to succeed is inferior to that of” 
“the widow, it follows that she is only to enjoy the property ” 
“and that she is subject to the same restrictions in the ” 
“use of it as the widow. On her death, it goes to her ” 
“father’s next heir.” The Will in question bemg therefore 
invalid by reason of the ladies’ incompeteney to execute it, 
ifit be genuine and authentic, I deem it unnecessary tu 
determine whether she did really execute it and was of 
sound mind and a free agent at the time of its alleged exe- 
cution. There remains now only the 10th isaye whether, 
by any usage having the force of law among the class to 
which the parties in this suit belong, the property of a wife 
dying without issue is inherited by her huakgnd. The 
evidence adduced is in my opinion quite insuffiijent to es- 
tablish the alleged custom. It is not pretended er shewn 
that such a custom obtains among the sukseeng kuyatha 
elsewhere thanin Lucknow, The instances megtjoned by 
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the witnesses for the defence are not numerous, and, besides 
that they are not proved by the mere mention of them and 
are not instances, in which the property left by the wife is 
shewn to have been ancestral property. A husband may 
perhaps appropriate the remains of his wife’s wardrobe or 
the personal trinkets and chattels left by her, and yet have 
no right to retain property, which descended to her from her 
ancestor. It is not shown, that the alleged custom has ever 
been recognized by the Lucknow Courts, and, were there 
more and better evidence than there is of its existance, I 
should still regard it not as having the force of law, but as 
contravening the law and indefensible. ; 

As a consequence of the above findings, the claim of 
Mewa Koonwer, plaintiff, is decreed for the items Nos. 1 to 
56 inclusive and No. 59 and Nos. 62 to 65 inclusive and 
Nos. 96 and 97 the claim to the other items, being for want 
of proof dismissed, with costs in proportion and interest at 
6 per cent. from this date on the costs to date of payment. 
This decree will carry with it the mesne profits, of which 
the amount will be ascertained in the course of the execu- 
tion of the decree, of the landed property, of which 1t awards 
possession, from the date of suit to the date of possesssion, 
with interest at 6 per cent. 
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K HOOBER,.......ccscsceseeeceeceesesseen seen pppellant. 
AKBAR, and others,.......... Lesevevevevees dpespondents, 


Held that a suit to recover lumberdaree right or 10 per cent. allowance 
provided for in the administration paper, being other than a com- 
mission on actual collection, is not cognizable by the Revenue Court under 
Act XIV. of 1863, but by the Civil Court. 


Tis was a special appeal from the decision of Mahomed 
Buksh Khan, Principal Sudder Ameen of Agra, dated the 
3rd May, 1867, confrrming the decree of the Moonsiff of 
Keraolee, dated the 19th March, 1867. 


Lalla Maw Ruri and Moonshee Hanooman Pershad, for 
appellant, the defendant. 


Lalia Bunvwaree Lall, for respondents, the plaintiffs. 


Tue Act of 1863, has no clause applicable to such a demand 
as this, which is a claim hy a lumberdar to recover a 10 
per cent. allowance which was made payable to him by the 
terms of the administration paper. This “lunvberdaree” 
right in the present case is not strictly a commission on 
actual collections made by him because no collection are in 
fact made by him. It 1s rather a payment, which by the 
settlement papers is stipulated for in his favor. 

We think the Act of 1863, dees not include it; and that 
it is therefore properly recoverable in the Civil Court. 

As to the point, by the settlement paper it is sufficiently 
found by the judgment, that its contents were made known 
and assented to. We dismiss the appeal with costs and 
interest at 6 per cent. 
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PuruM Sookg, and others,........06 Appellants. ° 
SOUBHAN, and others,.......-.seeseeees ... Respondents. 


Held that Section 7 Act VIIL. of 1859 which bars all future suit for the portion 
omitted or relinquished has not the effect of prohibiting more than one suit to 
enforce satisfaction of a claim against the representatives of a deceased person. 

he creditor has a right to make all the property of the deceased debtor’ 
in the hands of the several persons who may have succeeded it, liable for the 
payment of hiy debt, but he is not bound to bring his suit in such a shape 
as to include the whole of the rep: ‘sentatives and the whole of the property 
at the risk of being precluded froin all future suit. 


'l'aIs was a special appeal from the decision of Mr. A. L. M. 
Phillipps, the Offg. Civil Judge of Allygurh, dated the 2nd 
April, 1867, reversing the decree of the Principal Sudder 
Ameen of Allygurh, dated the 30th January, 1867. 


Noulvie Mahomed Hyder Hossern and Moonshee Hunovo- 
mun Pershad, for appellants, the plaintiffs. 


Baboo Raj Inder Al isser and Baboo Muton Joy Mookerjee 
fur respondents, the defendants. 


We think that the suit is not barred by the 7th Section 
of the Code of Civil Procedure. Jt is a suit, by which the 
plaintiff seeks to obtain satisfaction of his claim out of 
certain property of his deceased debtor in the hands of some 
of the heirs of the latter. There has already been a suit 
against others of the heirs and a decree in that suit, which 
has been executed against the property in their hands. But 
the plaintiffs’ claim has not been fully satisfied, and he seeks 
by the present suit a relief, which he might certainly have 
obtained in the former suit ; had he included in that suit, what 
he now seeks to obtain. The section, which bars all rN 
suits for any portion of a demand omitted or relinquished 
from a previous suit, has not, we think, the effect of prohibit- 
ing more than one suit to enforce satisfaction of a claim 
against the representatives of a deceased person. The 
creditor has a right to make all the property of the deceased 
in the hands of the several persoms, who may have succeeded 
to it liable for payment of lis debt, but he is not bound 
to bying his suit in sucha form as to include the whole 
of the representatives and the whole of the property which 
they have inherited at the risk (in case of omission) of 
being precluded from all future suit. 
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We remand the case to the Judge for trial on the merits. 
Any defence on the ground of limitation or otherwise, which 
may be lawfully urged will be open to the defendants. As 
to Roop Ram, to whom a portion of the property was 
mortgaged in 1864, he must advance in the present case 
whatever defence either on the ground of limitation or 
otherwise he considers himself entitled to. 

The Lower Appellate Court will dispose of the costs of 
this appeal. 


TEEKUM SINGH,.......cccceccsorsssncseuceses Appellant. 


MUSSUMAT DULLO,...... 0.0.00 .ceeeceens ees Respondent. 


The confiscation of a village under Act X. of 1858, cancels the rights of the 
tenants and the fact that they were permitted to retain their holding on rent 
and to enjoy the produce of the trees for some years subsequent to the con- 
fiscation does not revive the rights which were absolutely avuided by the 
confiscation. 


Tuts was a special appeal from the decision of Syud Ahmed 
Khan, Principal Sudder Ameen of Allygurh, dated the }4th 
February, 1867, modifying the deerce of the Moonsiff ot 
Allygurh. dated the 8th September, 1866. 


Pundit Ajoodhya Nath and Baboo Ram Nurain, for ap- 
pellant, the defendant. 


~ 


Eeshree Pershad, for respondent, the plaintiff. 


The pleas in appeal are in our opinion valid. The confisca- 
tion of the village under Act X. of 1858 cancelled the rights of 
the tenants ; and the circumstance that the plaintiffs have been 
permitted to retain their holding on rent, and to enjoy the pro- 
duce of the trees for some years subsequent to the confiscation, 
does not revive the rights which were absolutely avoided by the 
confiscation ; their position is merely that of tenants at will 
of the orchard in suit, in which the property accrued to the 
defendant after the confiscation by the grant of the Govern- 
ment. The provisions of the waytb-vol-urz are all in his 
faver and not in favor of the plaintiffs, wliose claim was 
wholly liable to be dismissed. We therefore decree the 
appeal with costs and interest at 6 per cent. 


HIGH COURT REPORTS, N. W. P. 


DaHuNEE Ram, and another, ...........00.. A ppellante. 
MOORLEK DAUR, .. ........e cece ceeee eee e eee Respondent 


Held that if the biswadars were not liable to cesses claimed, those holding under 
them cannot be liable to plaintiff's claim ; and that the liability ofthe defendants 
whether they may be lessees or mortyagees under the biswadars must depend 
firstly on the liability of the biswadars themselves and secondly on the terms 
of the lease or mortgage under which they are found to be in possession. 


Tuts was a special appeal from the decision of Mr. A. L. 
M. Phillipps the Offy. Civil Judge of Allygurh, dated the 
14th March, 1867, reversing the decree of the Deputy Col- 
lector of Allygurh, dated the 24th November, 1866. 


Moonshee Hunooman Pershad and Meer Koorban Ali, 
for appellants, the defendants. 


Pundit Bishumbher Nath and Moonshee Juggun Pershad, 
for respondent, the plaintiff. 


THIS case resembles in some respect the cases Nos, 997 
and 965 of 1867, decided by us today, but isin one respect 
distinguishable from them. The defendants in this case 
are described in the judgment of the Lower Appellate Court 
as the lessees of the biswadars of the mehal, but it is here 
alleged on one side that they are mortgagees. Whichever 
they are, their liability to pay the sums claimed in this suit 
oo the accounts set forth in the plaint must depend in the 
first instance on the liability of béswadars themselves to such 
demands, and in the next place on the terms of the lease or 
deed of mortgage under which the defendants are in posses- 
sion of the property. The principles on which the hability of 
the biswadars is to be determined have been explained in 
our decision in the other cases abovementioned, and are 
equally applicable in the present case. If the biewadare 
should not be found to he liable, those holding under them 
cannot be liable to the plaintiff's claim. 

This case is therefore remanded along with the other 
cases for retrial anda fresh decision to the Court of first 
instance through the Zillah Judge. Costs of this appeal will 
he costs in the cause. 
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DAUNEE RAM ic tscnicsitiniortiasiieciivasees A ppelle nt. 
MOORLER DHURB siisecsiasesdstents aduwedicwesdds Repondent. 


Where the talookdar has engaged to pay certain cesses for roads, Schools 
&c., he cannot recover them from the biswadars unless they are bound to 
pay them by some positive law or have engaged or hay e consented to do go ; nor is 
any individual biswadar bound to pay merely because his copartners have 
agreed to pay or have paid them. 


Tus was a special appeal from the decision of Mr. A. L. 
M. Phillipps, the Offg. Civil Judge of Allygurh, dated the 
13th March, 1867, modifying the decree of the Deputy Col- 
lector of Allygurh, dated the 24th November, 1866. 


Meer Koorban Ali and Moonshee Hanooman Pershad, 
for appellant, the defendant. 


Pundit Bishumbher Nath, for respondent, the plaintiff. 


We think that the decision of the Lower Court, as it 
stands, cannot be maintained. It does not appear that the 
demands, to which the defendant objects, are made upon him 
under the authority of any positve law binding him to com- 
ply with them He is not therefore bound to comply with 
them, unless he has bound himself to do so. He cannot 
be held to have bound himself to do so, by the statement on 
the subject contained in the wajib-oolurz, unless he be 
found to have consented to that statement ; and his refusal 
to sign that document is primd facie evidence to the contrary, 
The circumstances, under which the cesses in question were 
imposed by the Government have not been ascertained. 
All of them seem to be of comparativly recent date ; that 
is to say, Within the last ten years. Whenever they were 
imposed on the mehal, some procecdings must have been 
held by the Revenue Authorities, who presumably made ar- 
rangements to secure the payment of them to the Govern- 
ment. If the talookdar engaged to pay them to the Govern- 
ment, the biswadars are not necessarily bound, in conse- 


_ quence of his engagement to pay them, to him unless they 


engaged to do so; or have practically without any formal 
engagement consented to do so. Nor is any particular bis- 
wadur, who has not in one way or other bound himself 
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bound to pay any or all of these charges, merely Lecause 
others his copartnrers have agreed to pay or have paid them. 
Although the charges on account of the wages of the village 
choukeedar and hurkara are said to be as we have already 
remarked, of comparatively recent date ; it can hardy be im- 
posed that these village servants were not enteytained before 
although their wages may have been paid in some 
other shape. It may be, for instance, that some of the 
village lands were assigned to them by way of remunera- 
tion; if such were the case, and if since the substitution 
of money wages for the lands, some portion of the land 
has been restored to the defendant, he may be equitably 
liable for his proportion of the money wages. The proceed- 
ings held at the time of the substitution would probably 
throw light on this part of the subject. It is strange, that re- 
ference should not have been made to them, or to the pro- 
ceedings held at the time of the imposition of the road, 
and school cesses by the Courts below ‘The plaintiff is un- 
derstood to have recently acquired by mortgage the rights 
and interest of the ¢alookdar in the mehal. 

It is obvious to remark that if the defendant was not 


bound to pay the items in dispute to the original talookdar 


the temporary incumbrancer of the latter cannot claim 
them. With these remarks we remand the case for‘retrial and 
a fresh decision through the Lower Appellate Court to that 
of first instance, Costs of this appeal will be costs in the 
cause. 
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OUTAR SERGE ii cizecci es scene tadetdadebrnes A ppellant. 


Musst. ABLAKHEE Koonwen, and others, ...... Respondents. 


Where shares in a Mouzah were by arrangement between the parties 
made over toa manager upon trust to pay out of the profits to the debtors 
of the transferrers and the residuo of the profits to the transferrers who 
bound themselves not to alienate until the debts were paid,—Held that t 
was not such an alienation as would confe: on the plaintiff right of preemp- 
tion under wajib-ool-ura. 


This was a special appeal from the decision of Mr. H. B. 
Henderson, the Civil Judge of Benares, dated the Ist April, 
1867, confirming the decree ofthe Principal Sudder Ameen 
of Benares, dated the 2nd August, 1866. 


Lalla Man Rai and Lalla Lalita Perehad, for appellant, 
the plaintiff. 


Moulvie Mahomed Hyder Hossein and Moonshee Hanoo- 
man Pershad, for respondent, the defendant. 


THE deed of arrangement between the parties does not 
operate to divest the property from the original holders 
and to vest it in the defendant Sheo Gholam Singh either by 
way of mortgage or otherwise. The Judge when the case 
was first heard by him held jt proved, that before the execu- 
tion of the deed abovementianed Sheo Gholam had been ap- 
pointed sapurd-dar collector of the profits of the shares as 
trustee for them: ‘whether the appointment was previous 
to the execution of the deed or contemporaneously with it 
or effected by the deed itself; it cannot operate to vest 
any property inthe shares in Sheo Gholam. The original 
holders remain in possession ; they are the persons, in whose 
neme, if necessity arose, suit would be brought to recover 
possession of the shares or for profits or for rent. 

Sheo Gholam’s position is merely that ofa manager. Al- 
though the ladies have by a proviso, which, so far as it in- 
fringes on the right of their minor sons, may be considered 
inoperative, bound themselves not to alienate the property 
so long as the debt remains dye to the defendants Doorga 
Singh and Ram Dhun Singh; this does not operate to trans- 
fer the property to the last mentioned defendants, or to the 
defendant Sheo Gholam Singh. 
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We are therefore of opinion that no alienation of the a 
property is proved, which has conferred on the plaintiffa . : “sy ae 
right of preemption under the stipulation of the wajib- of 1867. 
ool-urz, We dismiss the appeal, confirm the judgment of i 
the Zillah Court, and dismiss this appeal with costs. In- 
terest at 6 per cent. 





KUNUK SINGH, and othersy.....0.. cee A ppellunts. 


GHOLAM JEELANEE,........ccsceeeereneu enone Respondent. 


It is not incorrect to accept the rates paid by cultivators of low caste with 
rights of occupancy for lands of the same description and with similar advan- 
tages as a basis for calculating the rates to be paid in future by a cultivator of 
high caste, but it is necessary to consider and allow for the difference of 


castes, 1867. 


July 26, 
' 7 
Tuts was a special appeal from the decision of Mr. F. ae 
Thompson, the Civil Judge of Shahjehanpore, dated the 7th Present. 
March, 1867, reversing the decree of the Collector of Shah- Morsay, C. J. 


jehanpore, dated the 21st April, 1866. and 


SPANKIE, J. 


Baboo Pearey Mohun Banoornee and Lalla Madho Ram 
for appellants, the plaintiffs. 


Shah Assud Ali, for respondent, the defendant. 


In the Court of first instance the Officiating Collector 
found on the evidence of the putwaree that the hereditary 
cultivators in the estate of the defendant paid various rates 
of rent, but the Thakoors, of whom the plaintiff was one 
paid lower rates than other cultivaturs with rights of occu- 
pancy, and as none of the T’hakoors were assessed at an 
higher rent than plaintiff, he decreed the claim and protected 
him from enhancement. ‘The Judge remanded the case for 
further enquiry, and finally reversed the Collector’s judg- 
ment, holding on the report of the Commissioner making 
the local enquiry, and a statement furnished by him, that 
the plaintiff's land would bear enhancement: as irrigated 


330) 


1867. 


July 26, 


§, A. No. 1025 


of 1867. 


HIGH COURT REPORTS, N. W. P. 


doomut land paid up to a rate of 10 annas per beeguh and un- 
irrigated bhoor to $ anias per beeguh. He further accepted the 
rate paid by other occupancy ryvts for sugar-canc, as a,fair 
rate for plaintiff to pay, viz. 1 Rupee, 14 annus per beegah; and 
he generally enhauced the plaintiff's rent to the same sum, 
or nearly so as that paid by the other tenants for their Nujhare 
cultivation. 

In his decision the Judge refers to the caste of the plain- 
tiff, and a ruling of the late Sudder Dewanny Adawlut that 
cultivators of high caste should receive certain consideration. 
But he remarks, that it had never been ruled that they should 
pay any absurdly small rate for ever, merely because they 
have been doing so here-to-fore. 

The rulings of the Sudder Dewanny Adawlut on the point, 
dated 24th December, 1861, and 25th March, 1865, are to 
the effect, that it has always been customary to make a dis- 
tinction between high and low caste cultivators and otf 
course in favor of the former, but that it has not been the 
custom to do so, as between the several classes of high caste. 
For instance there could be no objection to the assimilation 
of rent paid by Rajpuots to that ot Brukmwn ryote provided 
that the latter be fair and equitable. And this we hold to 
Le the proper rule. 

Now, the Judge appears to us to have practically over- 
looked, what appears according to the evidence of the put- 
waree, the Collector’s finding, and his own admission has 
been the custom of the village with respect to the 7hakoor 
tenants with rights of occupancy. The putivaree stated that 
there were no less than one htindred and twenty-five tenants 
with such rights: that these paid various rates, with the 
exception of the Thakoors who paid + winds per beegah for 
their nijkaree and 1 Rupee, 4annas cash per beegah for sugar- 
cane the rate for the latter in other instances being 1 Rupee, 
14 annas. 


The Judge has appended a statement to his decision 
showing as we understand it, the previous rate paid by the 
plaintiff and the proposed rate, and the rate which he 
decrees. ‘As pointed out above he has allowed enhance- 
ment of the plaintiff on account of sugar-cane to 1 Eupee, 14 
annas per beegah, the highest rate paid, and has assimilated 
the nijkaree rates to the same or slightly less rates than 
those paid by other classes of occupancy ayuls. We should not 
have objected to the Judge’s decision had he shown that 
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these tenants, with whom he had compared the plaintiff, 
were also of high caste, for if so there is no reason why the 
Thakoors should not be enhanced unless indeed, which has 
not been urged, there was some fixed and permanent rent 
payable by them by special contract with their landlord. 
The Judge was not wrong in accepting the rates paid by 
tenants with rights of occupancy, for lands of the same des- 
cription and with similar advantages, as a basis for calculating 
the rate to be paid in future by the plaintiff, but he 
should have considered and allowed for the difference of 
caste, we assume that he has not done so, as his decision is 
silent on the point. 

We think that his decision is faulty in this respect and 
must be reconsidered. He should show by reasons duly 
assigned that the rule laid down in the decision of the 25th 
March, 1865, Sudder Dewanny Adawlut has been followed. 

With these observations we decree the appeal, reverse the 
judgment of the Lower Appellate Court, and remand the 
case for retrial In finally disposing of the cause the Judge 
should make a suitable order for the costs of this appeal. 
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MUSSUMAT AMIRTA,......s:sccccccceueesere Appellant. 
Nounp KisHore and others,............66 Respondents. 


A suit by a cultivator to recover his holding on the ground that he has 
been dispossessed by a person other than Zemindar is cognizable by the Civil 
Court and not by the Revenne Court. 


Tis was a special appeal from the decision of Syud 
Hussun Ruzza Khan , Principal Sudder Ameen of Joun- 
pore, dated the 18th April 1867, affirming the decree of the 
Moonsiff of Jounpore, dated the 28th November 1866. 


Baboo Pearey Mohun Banoorjee, and Mahomed Busit 
Ali, for appellant, the defendant, 


Moulvie Mahomed Abdool Suttar, for respondents, the 
plaintiffs. 


Tue plaintiffs are the nephews and legal heirs of Seopur- 
sun Singh, who died without issue sometime in June 1865, 
and claim possession of a small tenant holding which he held 
up to the time of his death in Mouzah Hosseinabad, represent- 
ing themselves as having been dispossessed thereof in conse- 
quence of an order passed by the Magisterial authorities, pre- 
sumably under Chapter XXII. of the Criminal Procedure 
Code in August 1866, declaring the defendant, who is the 
sister of the deceased tenant, to be in possession thereof 
and to be entitled to retain possession thereof until ousted 
by due course of law. She represents herself as in possession 
under a pottah granted to her onthe 24th June 1865, by 
the Zemindar of the Mouzah, who, she says, after her bro- 
thers’ death dispossessed the then tenants on account of ar- 
rears of rent. Whether or not the plaintiffs were dispossess- 
ed before the date of her lease or since the date of the Ma- 
gistrate’s order, has not| been found by the Lower Courts, 
who have decreed their claim on the ground, that they are, 
and that she is not, entitled by right of inheritance to guc- 
ceed the late tenant in the disputed holding, without suff- 
ciently adverting to the circumstance, that she did not allege 
any such title, but only alleged her right under the Zemip- 
dar’s pottah, which the Lower Courts hold to have been given 
to her collusively by him, with the view of depriving the 
plaintiffs of their rights. It isto be observed that this suit 
was brought against her alone in the Moonsiff’s Court and 
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that the Zemindar, who sought to be made a party to the 
suit in the Lower Appellate Court, under the provisions of 
Section 73 of the Civil Procedure Code was not admitted as 
such, The first ground of special appeal is that the suitis not 
cognizable by the Civil Court, because the plaintiffs’ proper 
course according to law, was te sue the Zemindar under 
Clause 6 Section 28, within the time prescribed by Section 
30 Act X. of 1859, in the Revenue Court. The Second 
ground is that the Principal Sudder Ameen has not deter- 
mined whether the pottah held by the defendant was given 
to her in censequence of the former tenant Sheopursun 


having lost his right of occupancy by default of payinent 


of rent, and whether the present suit can properly be brought 
against her alone without impleading the Zemindar. In re- 
gard to the first ground of appeal, we remark that it assumes 
the plaintiffs to have been dispossessed by the Zemindar, 
whereas they represent themselves as having been dispos- 
sessed in consequence of an order passed at the defendant’s 
instance by the Mayistrate; and that, if the plaintiffs’ 
allegation be correct, their suit against her in the Civil 
Court is undoubtedly maintainable. But the Lower Courts’ 
decisions are defective inasmuch as they doe not ttnd when 
or by whom the plaintiffs were dispossessed, and the 
omission inust be supplied before the case can be 
properly decided. The finding on the points indicated 
will probably dispose of the second ground of appeal; 
should it appear that the plaintiffs really succeeded their 
uncle in the holding and remained in possession of it until 
August 1866, the pottah dated 24th June 1865, may be pre- 
sumed to kave been granted to the defendant subsequently 
to the date it bears for the purpose of supporting her com- 
plaint in the Criminal Court ; and it will be unnecessary to 
enquire whether Sheopursun died im arrear and the Zemin- 
dar was competent to set aside or oust his heirs and let the 
holding to a stranger, or that the Zemindar should be made 
a party to such an enquiry in this suit. On the other hand 
should the plaintiffs’ allegation not be substantiated, but 
that of the defendant be established, and she should be 
found to have béen in possession of the holding since the 
date of the lease in her favor, it may be presumed that 
there was on the part of the plaintiffs after Sheopursun’s 
death such action or inaction as amounted to a relinquish- 
ment of the right now asserted by them, and conferred a 
right on the Zemindar to let the holding to another patty. 
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With these remarks and instructions we remand the case __ 1867, _ 
for retrial and a fresh decision to the Lower Appellate , August l, 
Cc Cc ; f I ¢ . | S.A. No. 10387 
ourt. Costs of appeal to be costs in the cause. of 1867. 
MussuMAT Murerun and others...... Appellants, 


MUSSUMAT NAJEEBUN......e eens Respondent. 


Where a widow was not put in possession of the property either by her 
husband or the heirs in lieu of her dower but obtained possession 
on a supposed exclusive right of heirship under the terms of wajib-ool-urz,— 
Held that under the circumstances her possezsion was wrongful and could 
not be upheld to the prejudice of the other heirs from whom her right , 
was to demand the amount of her dower due from them and realizable from 
their sharcs of the property like other debts in the usual course of law. 


1 
‘THis was a special appeal from the decision of Abdool- 1867. 
lah Khan, Principal Sudder Ameen of Meerut, dated the 7th ~ August 6, 
May 1867, modifying the decree of the Moonsiff of Meerut, 5:4, No. 1089 
dated the 19th March 1867, of 1861 


Present ; 
Moulvie Mahomed Hyder Hossein and Lalla Lalita Per.  P#RS°8 


shad for appellants, the plaintiffs. cee: J.J. 
Moonshee Hanooman Pershud and Moulvie Furveed-ood- 

deen Ahmed, for respondent, the defendant, 

THE first and third pleas canuot be sustained. Ihe docu- 
ment to which the first relates is an unauthenticated one 
and it was not contended in the Lower Courts that the " 


widow had waived her claim to dower. As to the third 
it cannot seriously be argued that in the absence of a decd 
of dower the Courts are precluded from determining the 
amount of the stipulated dower. But the second plea ap- 
pears to us to be valid. The widow’s statement in the fet 
Court was that her husband shortly before his death had 
given her the property now in dispute in lieu of her dower 
This statement was held to be not established by the Moon. 
siff, and she then in the Lower Appellate Court pleaded 
only that, as she was in possession of the ropeity, she was not 
liable to be dispossessed of it until her dower had been paid 
This plea would be maintainable only if she had been put ik 
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possession of it either by her husband or the heirs on the un- 
derstanding thatshe should hold it until payment of her do- 
wer. But her possession has not been obtained in either of the 
modes indicated, but on the untenable ground of her being 
the sole heir to the exclusion of her daughters under the 
terms of the wajib-ool-wrz which cannot be binding on the 
plaintiffs who were not parties thereto. Her possession, is 
therefore wrongful, and cannot be upheld to the prejudice of 
the other heirs from whom her proper course is to demand 
the amount of her dower due from them, and realizable from 
the property, like other debts, in the usual course of Jaw. 

In support of the above view we refer to case No. 87 Mac- 
naghten’s Mahomedan Law Precedents of marriage, dower &c. 
_ We therefore decree the claim and appeal with costs and 
interest at 6 per cent, setting aside the Principal Sudder 
Ameen’s decree and restoring that of the Mounsiff. 


TIUSHMOT AL coticecneeousansactanaetuniad A ppellunt. 


DEETA RAM ciintistiededenssnitecanidaateonsaes Respondent. 
p 


A claim for acess or collection not avowed and sanctioned at the 
time of settlement nor taken intv account in fixing the Government Jumma is 
illegal under clause 1, Section 9, Regulation VII. of 1822, and consequently 
inadmissible. 


Tus was a special appeal from the decision of Mr. H. G. 
Keene, the Offg. Civil Judge of Furruckabad, dated the 2nd 
May 1867, reversing the decree of the Moonsiff of Furrucka- 
bad, dated the 13th March 1867. 


Lalla Man Rai, for appellant, the plaintiff. 


Moulvie Mahomed Hyder Hossein and Moonshee Hanooman 
Pershad, for respondent, the defendant. 


On the hearing of this appeal, a preliminary objection 
was taken by the respondent under Section 348 of the 
Procedure Code to the effect that the claim asserted in this 
suit to a cess or collection not avowed and sanctioned at the 
settlement nor taken into account in fixing the government 
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Jumma is illegal under clause 1, Section 9, Regulation VII. 
of 1822, and cannot be entertained or decreed. This objec- 
tion appears to us to be incontrovertable ; and it is not con- 
tended that the cess or collection in suit was avowed or 
sanctioned at the settlement, or taken into account in fixing 
the Government Jumma. 

Without therefore entering on the consideration of the plea 
of appeal, we must dismiss the appeal and the claim with costs 
and interest at 6 per cent, thus affirming the decree of the 
Lower Appellate Court on a ground different from that on 
which it rests, 


SNA AS Waal! 


MussumMat TooFEAH and others,... Appellants. 
DUSSOU DAS vcoicaseracabencineneeSinasans Respondent. 


In suits for restitution of conjugal rights the decree should be inform that 
the wife do return to her husband with which decretal order if she failsto com- 
ply she may be dealt with under the provisions of the Code of Civil Procedure 

Jelating to attachment and imprisonment for non-performance of the act de- 
creed, for a wife cannot be delivered in execution as a chattel. 


Tats was a special appeal from the decision of Moulvie 
Mahomed Hussun Khan, Principal Sudder Ameen of Mora- 
dabad, dated the 31st May 1867, affirming the decree of the 
Moonsiff of Moradabad, dated the 8th June, 1866. 


Baboo Mirton Joy Mookerjee, for Appellants, the defendants, 


THE decrees of the Lower Courts must be amended by 
decreeing that the said Mussumat Toofeah do return to her 
husband. 

The effect of this amendment is merely to enable the de- 
cree to be executed in a legal manner, for it has been deter- 
mined by this Court that a wife cannot be delivered in exe- 
cution as a chattel; but in a suit of the nature of the pre- 
sent 1t may be ordered that she return to her husband ; with 
which decretal order if she fail to comply she may be dealt 
with under the provisions of the Code of Civil Procedure 


33 


____1867. 
August 6 
S. A. No. 109 

of 1867. 


1867. 
August 7 
S.A. No. lu? 
of 1867. 


Present : 
PEARSON 
and 
TuRNER, J. | 


338 


1867, 
August 7, 
S. A. No. 1078 

of 1867. 


1887, 
August 8, 
R.A. No. 92 

of 1867. _ 


Present : 
RoBeRTs 
and 
Turner, J. J. 


HIGH COURT REPORTS, N. W. P. 


relating to attachment for non-performance of acts decreed. 
We decree the appeal to the extent above indicated but in- 
asmuch as the matter might have been corrected otherwise, 
than by an appeal we do not think it necessary to adjudge 
costs, especially as the substance of the deeree has been 
maintained. 


Morec RAM SAHOO,.....0.cccceeeeseeceeese ee A ppellunt, 


NawaB K#ULEEL-OOL-LAN, and others,... Respondents. 


Held that the act of guardian was binding on the minor unless it be proved 
that it was an unreasonable one ; and that the payment by the debtor before 
any certificate was obtained was not an invalid payment. 


Tus was a regular appeal from the decision of Moulvie 
Assud-oolah Mahomedee, dated the 25th March 1867. 


Lalla Man Rui, Moonshee Hanooman Pershad and Lalla 
Lalita Pershad, for appellant, the plaintiff. 


Pearey Mohun Bunoorjee and Meer Zuhoor Ilvussein, for 
respondent, the defendant. 


We are of opinion that inasmuch as there was in 1864, no 
Jegal guardian of the minors and that at the time Mussumat 
Chirounjee and Mussumat Narian Dayee, were the only per- 
sons who could claim to be related to the minors, the Nawab 
was justified in treating with them for the new loan of Rs, 
1,810, and also for the reduction of the interest payable in 
respect of the former loans: and that such arrangement as 
was then entered into between the Nawab and the widows 
will be binding on the minors unless it be shown that, that 
arrangement was unreasonable. We are not prepared to 
say that the agreement to reduce the rate ‘of interest from 
14 annas to 12 annas was an unreasonable arrangement. 
There is no evidence on the record to show, that a higher 
rate of interest was procurable from an equally solvent bor- 
rower on similar security. We therefore decline to interfere 
with so much of the decree against the Nawab as determines 


the rate of interest. 


HIGH COURT REPORTS, N. W. P; 


With respect to the payment to Chirounjee of the sum due 


939 


1867. 


on the bond of 1864; no valid appointment of guardian of the Ge 8, 


property of the minors, was made till April 8th 1865, that 
is to say eight days after the payment of the last instalment 
to Chirounjee. Beyond the fact that the Nawab is a resident 
of the same District as the parties to the certificate proceed- 
ings there is no evidence to show, that he was cognizant of the 
existence of a dispute. Although it is probable that he was 
aware of it, yet in the absence of proof that he made the 
payment to Chirounjee fraudulently, we are not prepared to 
say that the payment to her was not a good payment on 
account of the estate. Wetherefore do not feel disposed to 
interfere with so much of the decree of the Principal Sudder 
Ameen as dismissed the plaintiff’s claim against the Nawab 
in respect of the bund for Rs. 1,810. We accordingly con- 
firm the decree of the Principal Sudder Ameen and dismiss 
the appeal as against the Nawab with costs. But we think 
the plaintiff was entitled to a decree for this sum as against 
the defendant Mussumat Chirounjee and we accordingly 
decree that the plaintiff do recover from Mussumat 
Chirounjee the sums received by her in respect of the said 
bond and interest on the same at the rate of 12 annas per 
mensem from the date of the receipts of the several sums 
to the date of this decree, and that she pay the plaintiff’s 
costs of suit and of this appeal in respect of so much as is 
decreed against her, and that she pay interest on the sum 
decreed and costs at the rate of 6 per cent from the date of 
decree to realization. 

With respect to the 8rd plea we hold that Kulloomull 
is only proved to have received the sum due on the 
bond of June 1864, as the agent of Mussumat Chirounjee 
and that he was impropeily made a party tothe suit. We 
therefore dismiss the appeal on this plea. 

The Nawab will receive interest on the costs decreed at 
the rate of 6 per cent from the date of decree to realization. 


A. No. 92 
of 1867 
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* IKRAM-OOL-LAH and others Pe oes eee eerenses Appellants. 
SHEO PERSHAD. ...... sesceeoues seems seaeses Respondent. 


Held that a suit for cancelment of the award made under Sectiona 6 and 7 
Regulation IX. of 1838, where it was not alleged that the proceedings were 
contrary to law but that the plaintiff did not conaent to it was not main- 
tainable under Section 9, of the said enactment, the consent of the parties 
not being necessary under the provisions of those Sections. 


THis was a special appeal from the decision of Mr. 
H. Vansittart, the Civil Judge of Bareilly, dated the 27th 
March, 1867, confirming the decree of the Sudder Ameen 
of Bareilly, dated the 16th November, 1866. 


Shah Assud Ali and Pundit Ajoodhia Nuth, for appellants, 
the defendants. 


Budoo Pearey Mohun Banooryee, for respondent, the plain- 
tiff. 

WE are of opinion that the first ground of appeal is valid 
and is sufficient for the reversal of the decisions of the Lower 
Courts. This suit was really brought for the cancelment of 
an award of arbitrators made under Sections 6 and 7, 
Regulation IX. of 1833, and was not brought on the ground 
that the proceedings had been contrary to law. All that 
was alleged in the plaint was, that the plaintiff had not 
consented to the arbitration. But this is an immaterial 
objection, as his consent was not necessary. The Settlement 
Officer states, that after the expiry of a long period the 
parties failed or refused to have the dispute settled by 
private arbitration. Here it is objected that a specific 
period was not fixed, within which the private award should 
be produced. But as the parties did not make this objec- 
tion when the punchayet was appointed under Section 6 
of the Regulation, and as the plaintiff in particular never 
objected to the arbitration by the arbitrators appointed 
during a period of nearly two and half months from the date 
of their appointment to the date of the award, little weight 
can now be attached to the objection, which does not point 
to any substantial infringement of the law. Under these 
circumstances the plaintiff's suit was liable to be dismissed 
with costs under the provisions of Section 9, Regulation IX. 
of 1833. 

We accordingly reverse the decisions of the Courts below 
and decree the appeal with costs and interest at 6 per cent. 


HIGH COURT REPURTS, N. W. P. 
Dimureaut Rar, ....... mena caves Appellant. 
Buono Rat, and others ............. wae Respondents. 


Waste common land in which all the cosharers have a joint ownership cannot 
be withdrawn from the common stuck and permanently appropriated to the 
separate use of oné without the consent of all. 


THIS was a special appeal from the decision of Mr. A. 
Ross, Civil Judge of Azimgurh, dated the 22nd April, 
1867, reversing the decree of the Moonsiff of Nugra, dated 
the 18th February, 1867. 


Moonshee Hanooman Pershad wid Baboo Pearey Mohun 
Bunoorjee, for appellant, the plaintiff. 


Lalla Man Rai and Lalla Lalita Pershad, for respondents, 
the defendants. 


Tt land in dispute has not been inthe exclusive pos- 
session of the plaintiff. This is expressly found. The de- 
fendants have long had possession. If the latter finding 
is to be understood as meaning, that they have long held an 
exciusive possession, the use of the land for building 
may be allowable. But as the land is apparently Waste 
common land, in which all have a joint ownetship and as 
such Jand cannot without the consent of all be withdrawn 
from the common stock and be permanently appropriated 
to the separate use of one without the consent of all: we 
think it must be distinctly found in support of the 
defendants’ act of appropriating it that, their prior long pos- 
session had been an exclusive possession raising a presump- 
tion that it haa been submitted to, and assented to by the 
others, The non-intervention of the plaintiff while the 
building was going on 1s at most evidence of acquiescence 
on his part and not conclusive. 

The case is remanded for a new trial. The Court will 
dispose of the costs of appeal. 
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TODEE SINGH, and others, ....., pane A ppellunts. 


Abr, Jes GARDNER: ness bexhotstlanaccvosbins Respondent. 


Held that Clause 3, Section 4, Regulation XI. of 1825 is applicable when the 
chur land is thrown up for the first time and is not capable of being identi- 
fied, but where the land thrown up forms a portion of the old Mouzah and can 
be identified, Clause 5 of Section 4 of the said enactment would be applicable 
and in the absence of any particular local custom the claim 1 respect of such 
land must be decided according to the principles of equity. 


THIS was a special appeal from the decision of Syud 
Ahmed Khan, Principal Sudder Ameen of Allygurh, dated 
the 27th April 1867, reversing the decree of the Moonsiff of 
Allygurh, dated the 29th September 1866. 


Baboo Oprocash Chunder, for appellant, the plaintiff. 


Pundit Bishumbher Nath and Sumee-ool-lah Khan, for 
respondent, the defendant. 


Tne Principal Sudder Ameen has considered the rule 
contained in clause 3, Section 4, Regulation XI. of 1825 to be 
applicable to the present case. But that rule is in our 
opinion only applicable when the chur or island in question 
ig thrown up for the first time, or, if not thrown up for the 
tirst, time, is not capable of being identified as having for- 
merly belonged to some person or persons. ‘This case there- 
fore must be dealt with under clause 5 section 4 of the 
aforesaid Regulation, and in the absence of any proof, or 
allegation of a particular local usage must be decided 
according to the principles of equity. Under these circum- 
stances we follow the doctrine recognized by the Privy 

‘ouncil in their decision in the case of Jnain Bandi v. Wij 
Gobind Ghose Vol IV. Moore's Indian Appeals, p. 403, which 
is apparently founded on the Civil Law as set forth in 
Justinian’s Institutes Bk. 2 Chapter 1 Section 24, Inasmuch 
as the land in suit is admitted by both parties to be the 
old Mouzah of Unwurgunge, the plaintiffs claiming it asa 
portion of the Talooka formerly belonging to them, and which 

ortion was not included in the auction sale, and the defen- 
dants claiming it as a hamlet appurtenant to one of the 
Mouzahs purchased by them ; and inasmuch as it has been 
found by the Lower Courts to have been an independent 
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Mouzah not purchased by the defendants we hold the plain- _ coe 
tiffs to be entitled to it, in accordance with the principle of .4mautl’, . 
law to which we have above referred. "of 1867. 


‘as ech | temetentteerll> an tan hr sentantnegit 


We accordingly decree the appeal with costs and interest 
at 6 per cent. 


SHIAM SOON DER Gauo-aca sarees desea A ppellunt. 
NARAIN Dass, and others, ............ Respondents. 


A father cannot sue on bebalf of his miuor son without having obtamed 
thecertificate prescribed by Act XL of 1858 and any decision passed in the case 
would be irregular as being passed in the absence of the party primd facie 
principally interested, 


; 1867. 
THIS was a special appeal from the decision of W.5. ~ uaua 17, 
Paterson, the Civil Judge of Agra, dated the 6th February S 4. No. 1086 
1867, modifying the decree of the Principal Sudder Ameen _% 3887. 
of Agra, dated the 24th April 1866. Present - 


PLARSON 
Moulvie Furreed-ood-deen Ahmed and Baboo Peareey 22% 
Mohun Banoorjee, for appellant, the plaintiff. ROBBEN Us 


Mr. BE. Pittar and Pundit Bishwubher Nath, for respon- 
dents, the defendants. 


Berore entering on the pleas of appeal, we must notice 
a preliminary objection taken by the respondent under 
Section 348 of the Procedure Code to the effect, that the 
suit being bronght by the plaintiff on behalf of his minor 
son, without the certificate required by Section § Act XI, 
of 1858 is not maintainable. This objection is one whieh 
we cannot disallow. Itis true, that in the former suit, of 
which the present suit is an offshoot, the plaintiff was as- 
sumed to be the real owner of the share, which stands in his 
minor son's name in the partnership concern, notwithstand- 
ing, that it was pleaded by one of the defendants in that 
suit, that the son was the partner. But the plaintiff has 
not brought this suit asthe real partner or owner of the 
share standing in his son’s name, nor has the son been ° 
made a party to the suit; on the contrary he has brought 
itas the father and guardian of the minor Ram Chund, 
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and in that capacity is incompetent to bring the suit with- 
out the certificate prescribed by the law. Uuder the cir- 
cumstances any decision passed in the case would be irregu- 
lar being passed in the absence of the party primd fucie 
principally interested. 

The proceedings of the Lower Courts are accordingly set 
aside, and the plaintiff's suit and appeal are dismissed. 

Inasmuch as the objection now taken was not taken at 
au carher stage of the case, we direct that the parties pay 
their 4wn costs in all Courts, 


THAZEL-OUD-DLEN HYDER,....... cece eens Appellant. 
Buoouun, and another, 0... ee eeee ee Respondents. 


Where it was stipulated in the wajih-ool-urz that trees could only be 
planted by cultivators on the common land with the consent of the proprie- 
tore, —Held that one out of reveral co-proprietors (unless he was properly au- 
thorized to manage the joint estate) was not compétent to give an Jjazutnamah to 
a cultivator to plant a Bagh, and could not by his single consent dispense with 
the performance of a condition of which the other sharers have a right to call for 
the fulfilment. Ifsuch an Zjazutnamah was given without their consent express 
or implied they have a right to have it set aside. 


1 
Tuts was a special appeal from the decision of Rai Sookh- 
basee Lall, Principal Sudder Ameen of Saharunpore, dated 
the 6th June 1867, confirming the decree of the Moonsiff: 
of Moozuffernuggur, dated the 14th January 1867. 


Lalla Man Rai, Moulvie Hyder Hossein and Lalla Lalita 
Pershad, for appellant, the plaintiff. 


Baboo Oprocash Chunder and Mahomed Ali Beg, for respon- 
dent, the defendant. 


As the facts of this case have not been found and recorded 
in the decision of the Lower appellate Court we are unable 
to say whether the decision of the Lower Appellate Court 
igor is not contrary to Jaw. One defect is clear, namely that 
all the material pleas in appeal have not been disposed of. 
The fourth plea raised the real issue between the parties, 
after the Jjacutnamah was held to be established : the 
Principal Sudder Ameen has entirely failed to record any 
finding on that plea. By that plea the appellant contended 
that a certain wajih-ool-urz, an extract from which he filed, 
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regulated the rights of the proprietors of the 10 biswah 
mehal at the time the Ijazutnwmah was executed: that 
by the terms of the wajib-ool-urz trees could only be 
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planted on the common lands by the cultivators with the ~~ ~~~ 


consent ofall the proprietors, that at the time his father exe- 
cuted the Jjazutnamah the appellant and his mother Ameer 
Begum were interested as proprietors in the mehal, and that 
the Dazutnamah executed by the father alone was not an 
instrument, which could conter on the respondents a right to 
plant trees without the consent of the otler co-proprietors. 
To decide this plea the Principal Sudder Ameen should have 
determined whether the wajib-ool-urz (the extract from 
which was produced) applied to the mehal, in which the 
land in suit is situated; next whether the appellant’s father 
was at the time of the execution of the Jjazutnamah the 
sole proprietor of the mehal or whether at that time the 
appellant or Ameer Begum was a co-proprietor ; and if the 
Principal Sudder Ameen had found, that the father was not 
the sole proprietor, whether he had executed the Ijazut- 
namah as managing the estate on behalf or with the consent 
of the other person or persons interested. 

These issues should have been determined, for in our 
judgment it is not a sufficient answer to the plaintiff's claim 
to say, that he is not injured by the planting of the trees. 
A proprietor has the right of making such conditions with 
respect to the manner, in which his estate shall be dealt 
with by the tenant, as he may think fit, and the very fact 
that the respondent applied for an Ijacutnamah to empower 
him to plant a bagh shows, that he was aware of'a condi- 
_ tion, which this Court has held to be so general as to amount 
to Jaw inthese Provinces, 


Nor can one out of several co-proprietors (unless he be 
properly authorized to manage the joint estate) by his single 
consent dispense with the performance of a condition, of which 

the other cosharers have a right to call for the fulfilment. 

This is not a claim for damages ; it is a claim that a condi- 
tion, which is acknowledged to be perfectly legal, should be 
performed. | ; 


If the appellant can establish that at the time the Ijazut- 
namah was executed he or Ameer Begum were co-propric- 
tors of the land with the father, and that the permission was 
given without his or her consent express or implied he is en- 
titled to a decree. | 
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With these observations we annul the decision of the 
Lower Appellate Court and remand this case for redeci- 
sion. The Lower Appellate Court may if it think necessary 
call for further evidence or remand the case to the Court of 
first instance. 

The costs of this appeal will follow the event. 


PR ee 


ERAN cist Goel nats coccinea ca tenesceayeees Appellant, 


ASE BURGH sitesi danue Detvecsaneiaaceas Respondent. 


A cultivator cannot claim altogether to be exempted from enhancement 
on account of the increase in the productive power of the land which has 
been effected hy canal which was not made at his expense or labour, but le 
can fairly ask that the expenses such as the cost of making ducts and the 
payment of canal rates should be calculated and deducted from the total 
amount of increased value. 


‘Tuts was a special appeal from the decision of Mr. A. L. 
M. Phillipps, the Offg. Civil Judge of Allygurh, dated the 
27th April 1867, modifying the decree of the Deputy Col- 
lector of Allygurh, dated the 9th March 1867. 


Baboo Raj Inder Misser and Moonshee Jugun Pershad, 
for appellant, the plaintiff. 


Punditt Bishumbher Nath and Moulrie Melntee Hussun, 
for respondent, the defendant. 


THE first ground of appeal is admitted to be untenable, 
and we also disallow as equally untenable the third and 
fifth grounds of appeal. The second and fourth may be’ 
considered together. The plaintiff is entitled to exemption 
from enhancement of rent on account of any increase of the 
value of the produce or of the productive atlas of his hol- 
ding, which is owing to lis own agency and expenditure, As 
he did not make the canal, he cannot claim to be altogether 
exempted from enhancement of rent on account of the in- 
crease of the value of the produce or the productive, powers 
of the land consequent. on the irrigation of the land from the 
canal, but he may fairly demand, that any expenditure 
of his own in connection with such irrigation, such as the 
cost of making ducts and the payment of canal rates should 
be calculated and deducted from the totgl amount of 
increased value, on which the claim for enhangament is based. 
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‘fhe ground on which the Judge has disregarded the plain- 
tiff’s plea on this head, viz., that it is the custom for all la- 
bourers, holders of neighbouring plots, to unite in digging or 
making channels for the canal water is not, as it is stated, a 
valid one. 

But it may be that the cultivators, with whom the plaintiff 
has been compared for the purpose of assimilating the rent 
rate payable by him to the rent rate paid by them are _per- 
sons ina position similar to that, in which he stands, viz., 
aaa who pay canal rates, and who have expended some 

abour or money in making ducts for the canal water. On 
this supposition the rate, at, which the plaintiif has been as- 
sessed may be a perfectly fair one and the pleas now noticed 
may have no weight. But as the Judge’s remarks on 
this subject are far from being explicit, we must remand 
the case to him for a clearer finding on this point. 

The plaintiff alleges that the Judge has made a mistake 
in the respective quantities of the barra munjha and barra 
irrigated land, by which the two former are made to ap- 
pear as largerand the latter as smaller in extent than 
found by the Deputy Collector. The respondent also repre- 
sents under Section 348 of the Procedure Code that the 
Judge has made a mistake as to the rate of the barra Jands 
and has adopted 2 annas 7 pie instead of 2 annas 8 pie 
or 2annas 10 pie. The Judge in disposing of the case 
afresh will be pleased to satisfy himself whether the 
representations thus made by the parties are well founded 
or not, and to make any corrections in his calculation 
and decision that may be necessary, providing also by a suit- 
able order for the costs of this appeal. 
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Perera, and others, .........00..cccceeseee Appellants, 


SHIMBHOO, and others, ............ eae Respondents. 


Held that a preemptor is not precluded from claiming the property by right 
of preemption because he oppused the mutation of names unly on the ground 


that the (vendor) was not in possession. 
Held also that the mere adinission of the vendor that an old debt of Re. 
500, formed part of the consideration was not conclusive evidence of the alle- 


gation. 


Tuts was a special appeal from the decision of Syud Py- 
gumber Buksh, alias Syud Abdool-lah Khan, Principal Sud- 
der Ameen of Meerut, dated the 28th May 1867, reversing 
the decree of the Moonsitf of Ghazeeabad, dated the 25th 


March 1867, 


Moonshee Hanooman Pershad and Lalla Gokul Chund, 
for appellants, the plaintiffs. 


Moulvie Sumee-ool-lah Khan, Lalla Feshree Pershad and 
Baboo Oprocash Chunder, for respondent, the defendant. 


THE pleas in appeal must be admitted. The plaintiffs were 
not precluded from claiming a right of preemption of the 
property in suit by the circumstance, that they had in the 
Registrar’s office disputed the vendor's righit to sell it by rea- 
son of his not being or not having been in possession of it. 
A Full Bench of this Court has recently ruled that the pro- 
visions of the Mahomedan law of preemption are not ap- 
plicable to claims based on the stipulations of the settlement 
compact in cases, in which*those provisions are not express- 
ly made applicable thereby. Ju this case what was required 
by the scttlement compact was, that the vendor should have 
offered to sell the property to the plaintiffs before he offered 
it to the outsider the defendant Shimbhoo Nath, to whom it 
could only be sold in the event of the plaintiffs refusing 1o 
buy it. The main point for determination was whether such 
an offer had been actually made to the plaintiffs and declined 
by them. There is a remark in the Principal Sudder Ameen’s 
decision to the effect, that they did refuse to purchaser the 
property ; but the question has not Leen properly tried, and the 
remark to whichwe allude, not being founded on any evidence 
cannot be regarded as a finding. If it be found after trial that 
the plaintiffs heing asked, refused to purchase, their claim 
is rightly liable to be dismissed; but if the contrary he 
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found, they are entitled to a decree. In the latter event, 1t 
will be necessary for the Principal Sudder Ameen to ascer- 
tain and determine whether the alleged debt of Rs 500 men- 
tioned in this sale deed as having been deducted from the sale 
price paid to the vendor really formed a part of the sale 
consideration. The grounds on which Principal Sudder 
Ameen has held, that it must be taken for granted that such 
was the case, viz., because the vendor admitted it to be so in 
the Registry department, is not a good ground as against 
the plaintiffs who are perfectly competent to dispute the ad- 
mission. With these remarks the case is remanded for re- 
trial and fresh decision to the Principal Sudder Ameen who 
will provide for the costs of this appeal by a suitable order. 
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LEWIN ccccccseeeesecceseeeeesesseeeee Defendant, Appellant. 


MORRISON, ....cscesesseeserereeeeeee Plaintiff, Respondent. 


In a suit brought for damages for breach of a contract to admit the plaintiff 
into partnership,—-Held that the damages to be awarded, although they should 
be estimated with reference to the profits which the plaintiff might ultimately 
have derived from the pirtnership, ought not to have heen assessed at such a 
rum as would place the plaintift in the position which je might have held at 
the conclusion of the pai tnership. 

Where the partnership was tv endure for two years,— Held that one year’s 
profits would be a fair award of damages. 

The appellant continuing to impute fraud to the respondent which he could 
not sustain was deprived of his costs in appeal, 


THIS was a regular appeal from a decision of the Hun’ble 1868. 
Mr. Justice Turner, dated the 16th July 1867.* “September 2, 
R.A. No. 1 
ee oe 
My. T. Conlun, for appellant, the defendant. ee 
rer : 
* are Morcan C, J. 
Myr, T. Newton, for respondent, the plaintiff. Roberta 
‘ and 


Sprankle. J. J 


THis is an appeal from a decree made by Mr. Justice 
Turner, in a suit heard by him in the exercise of the Extra- 
ordinary Original Jurisdiction of this Court. By the decree 

* Turner J. In the autumn of ] 866, the plaintiff was en- 
gaged as Manager of the Punjab Trading Company’s business 
at Morar ona salary of Rs. 240, and certain perquisities 
which brought up the value of his appointincnt to over 
Rs. 300, a month. He was also promissed promotion, and 
could doubtless lave obtained it. The defendant heine 
anxions to proceed to England was desirous of obtaining 
a Manager for his business at Morar, With that view he 
applied to the plaintiff urging him togive up his appoint- 
ment in the Punjab Trading Company Limited and to 
join him the defendant as a partner for a term of two years 
from the first day of January 1866, to the 3st day of 
December 1867. Itis proved that the terms, on which 
the plaintiff was tobe taken as partner were subsequently 
reduced to writing; and I should not allude to the parol 
evidence leading up to the written heads of agreement 
were it not that the defence, and as it appears to me the 
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asum of Rs. 10,000 was awarded to the plaintiff as the 
amount of damages.payable by the defendant for the breach 
of a contract whereby the defendant agreed to take the 
plaintiff into partnership for two years, and to allow him 
one-fourth of the profits of the partneiship business. 

The defendant i the appellant, and on his behalf various 
grounds of objection to this decision of the learned Judge 
lave been urged. 1t is objected (1). That there was no com- 
plete and binding ‘agreement between the plaintiff and the 
defendant, but merely negotiations preliminary to a contract 
which was never concluded, (2). That if any contract existed, 
the defeudant had not broken it; and (3). Thatif any 
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only defence, which the defendant sets up to this action, 
is, that by the fraudulent contrivance of the plaintiff, 
terms were introduced into the written heads of agree- 
ment, which were at variance with the antecedent parol 
understanding. Nowfrom the evidence I hold it proved; 
that the terms, upon which the plaintiff was to be admitted 
as a partner are substantially those set out in the written 
heads of agreement, viz. that the plaintiff was to -have 
the entire management of the business; that the defen- 
dant was to contribute the capital; that the plaintiff was 
to be found in board and lodging; and that after ascer- 
tainment of the profits one fourth was to fall to the share 
of the plaintiff and three fourths to the share of the de- 
fendant. I further hald it to be proved ; that at the time of 
the negotiation, the defendant represented to the plain- 
tiff that his share of the profits would amount to Rs. 500 
per mensem. 


After the plaintiff and defendant had agreed as to the 
terms, on which they would associate themselves in busi- 
ness: they proceeded to Colonel Wright, who was then 
residing at Morar, and who apparently was in the habit 
of advising the defendant on matters of business. Colonel 
Wright suggested, that the heads of agreement should be 
prepared by some lawyer and with the view of procur- 
ing this the plaintiff came to Agra and had an interview 
with Mr. Pritchard. He then gave Mr. Pritchard certain 
instructions of which at the time Mr. Pritchard made the 
abstract which is in the mial. 


I find; that into those instructions the plaintiff in no 
way sought to introduce any terms, that had not been 
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breach of contract was established the damages awarded are 
eXvessive. 

Upon the Ist.and 2nd grounds of appeal it is necessary to 
say little more than, that we are of opinion that the evidence 
clearly establishes a contract between the parties, and 
a breach of it on the defendant’s part. It was agreed 
between them that the plaintiff should become a partner in 
the Morar business receiving a 4 avau share of the profits 
with his Jodging and some other advantages, and that the 
partnership (of which the plaintiff was to have the sole 
management the defendant chen intending to go to England 
for the benefit of his health), was to commence on the Ist 
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previously agreed upon between himself and the defen- 
dant.’ 


Mr. Pritchard prepared the heads of agreement general- 
ly in accordance with his instructions, but in one parti- 
cular he made use of language which admitted of a con- 
struction, that did wot entirely convey the intention of the 
parties. It must be remembered that a draftsman taking 
instructions directly from a client, who is unacquainted 
with legal phraseology labours under very considerable 
disadvantage when compared with those of his _profes- 
sional brethren, who are instructed by solicitors, M2. 
Pritchard prepared as I have said certain heads of agree- 
ment, which the plaintiff and defendant took to Colonel 
Wright, that he might explain the value of them to the 
defendant and approve of them or disapprove of them on 
behalf of the defendant. It is, I think, clear that so far 
asthe plaintiff and defendant were concerned this re- 
ference to Colonel Wright was intended to be final 
and in accordance with this intention Colonel Wright 
altered the draft; and explained the diaft to the defen- 
dant and eventually drew up a form of assent to the 
draft which in his presence was signed by the defendant 
as approving of the terms. After the signature by the 
defendant of the rough heads of agreement the plaintiff 
under the ‘defendant's direction wrote to Mr. Pritchard 
to prepare a proper deed on stamp paper embodying the 
heads of, agreement which had been assented to, and he 


at the same time gave notice to the Punjab Trading * 


Company of his intention to leave the service of that 
Company. 
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January 1867, and to last for two years. This agreement 
was to some extent acted on. The plaintiff took charge of 
the business in January when advertisements were issued 
announcing the name of the firm, and continued to carry on 
the business fur upwards of two months. He had immedi- 
ately before the Ist of January left the service of his former 
employers, having previously given them (as he was bound 
to do) a month’s notice of his intention. This notice was 
given on the Ist December the day on which certain “ Heads 
of agreement” for a deed of partnership which had been 
previously prepared were read over, and considered in the 
presence of Colonel Wright the Cantonment Magistrate at 
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In pursuance of the notice given by him the plaintiff 
on the 31st December left the service of the Company, 

Before the deed was finally settled by Mr. Pritchard: 
the plaintiff suggested the insertion of a clause, as to 
what was to happen in the event of the death of the 
defendant during the term of two years, and no objection 
was taken to the proposed clause by the defendant. In 
Jannary 1867, the plaintiff took charge of the business 
carried on by the defendant at Morar. Mr. Pritchard 
subsequently seut to Morar a clear eopy of the deed for 
execution, but as it did not contain the clause providing 
for the event of Lewin’s death, it was returned to Mr. 
Pritchard on the 19th January for the insertion of that 
Clause. On the 20th January the defendant went to 
Morar and left on the 21st for Calcutta and did not 
again see the plaintiff till March 4th, when in conse- 
quence of two telegrams which the plaintiff had received 
trom him, the plaintiff came to Agra to meet him. The 
defendant had teleyruphed that he wanted te see the 
agreement drawn up and signed by Colonel Wright 
(meaning the heads of agreement referred to) and ac- 
count to date. 

The plaintiff brought these documents with him to 
Agra and also the unexecuted deed which had been for- 
warded tu him by Mr. Pritchard in February. 

The plaintiff on the 4th Marh called on the defendant 
with the documents above-mentioned. The defendant 
then charged the plaintiff with having endeavoured to 
overreach him, and he declared, that he did not under- 
stand the paper he had signed, that it was not binding 
on him and he would not execute the deed that had. 


{ 
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Morar and were signed by the defendant in the terms follow- 
ing “I. N. Lewin hereby agree to the ubove mentioned termes 
of this bond und will afi my signature to the same when 
properly made out on stamp pauper. N. Lewin.” 

It is evident that it was in the contemplation of the 
parties that a partnership deed containing in detail the 
terms of the partnership should ultimately be executed ; 
but it is also clear from their conversation that it was not 
their inteution that all should remain incomplete until the 
formal execution of the partnership deed. There is ample 
evidence to establish a binding coutract between the parties 


notwithstanding that they were unable finally to agree upon 
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been prepared in accordance with it. He particularly 
referred to clause 6 of the heads of agreement, which he 
declared the plaintiff had caused to be inserted with a 
view to get the whole business into his own hands. 

The clause referred to runs as follows:— 

“The said E. Morrison shall alone be entitled to draw 
cheques in. the name of the firm to receive monies and 
disburse them &c.” From the insertion of the word alone 
in this clause the defendaut has thought tit to accuse the 
the plaintift of fraud and an attempt to overreach him, 
The defendant says by the imtroduction of that word I 
am not even entitled to draw cheques, you the plaintiff 
have provided that you only of us twoshall be at liberty to 
diaw cheques «&e. 

The plaintiff at the interview in March: and from that 
time to the commencement of this suit has answered ; ] 
did not understand the clause to bear the interpretation, 
vou put upon it; I certainly gave no such instructions, 
I wished it to be stipulated, that my signature to 
cheques &c, should be sufficient in your absence and this 
was a necessary and proper provision; I am willing to 
have the clause altered in any manner you please, “This 
appears to me has been tlhe tenor of the plaintift’s 
language throughout the whole dispute. On the other 
hand the defendant has shown no inclination to listen to 
any reasonable proposal. Before negotiations were 
finally broken off, that is to say early in March, he did 
indeed go to Mr. Pritchard and then Mr. Pritchard drew 
out a deed of which in his presence both parties 
approved, but which the defendant immediately after- 
wards repudiated, I therefore find that the plaintiff and 
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the precise terms to be inserted in the deed of partnership, 
It is also sufficiently shown that the defendant broke the 
contract. The plaintiff’ has throughout the negotiation 
shown his willingness to consent to any alterations in the 
terms of the deed suggested by the defendant ; and the latter 
having in March last approved of the deed in the shape it 
was then prepared by Mr. Pritchard immediately afterwards 
repudiated it. 

Some observations were made on the form of the plaint 
which is incorrectly framed upon the notion that a partner- 
ship by verbal agreement being already in existence, the de- 
fendant was (as it is expressed in the plaint) “so pleased” 





defendant had agreed to become partners in business ag 
alleged by the plaintiff, and that the plaintiff has always 
been ready and willing to caryout the said agreement 
upon the terms stipulated; but that the defendant has 
absolutely refused to carry out the agreement. 

It remains only to consider what is the proper amount 
of damages, to which the plaintiff is entitled. The plain- 
tiff was to receive one fourth of the net profits with his 
house-rent and board expenses for two years. It is diffi- 
cult to arrive at any accurate finding as to the profits of 
the defendant’s business. He himself has not appeared 
to give any evidence on this puint. His manager can 
give the account of sales, which may, I think be held to 
be about Rs. 80,000 per annum. If I could have obtained 
an account of purchases, bad debts and break-age I could 
have arrived at a fair approximation to the profits actually 
realized. But on these material matters 1 have no re- 
liable evidence before me. It is said on the part of the 
plaintiff, that the defendant’s business is more than 
ordinarily profitable, because having a supply of ready 
money he makes his purchases on opportune occasions 
and on highly favorable terms and the plaintiff assesses 
the profits at Rs. 50 per Rs. 100 onthe sales. Tho 
defendant’s manager denies this and alleges that the 
profits do not exceed Re. 12 per Rs. 100 on the sales; I 
think both these estimates incorrect, the former being 
excessive the latter too low: the defendant according 
to the evidence of the witness stated that the plaintiff's 
share of the profits would amount to Rs. 500 per mensem. 

Ihave no doubt had the plaintiff joined the defendant 
in the business; the business and consequently the. pro- 
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« with the plaintiff’s conduct of the business that he in erder ” 
“better to secure his services suggested that the terms upon ” 
«“ which plaintiff and defendant had verbally become partners ” 
“should be engrossed on stamp paper and for this pur-” 
“ pose plaintiff and defendant proceeded to Colonel Wright.” 
Apparently it was from the beginning contemplated that the 
partnership terms should be contained in some formal writ- 
ing. But this error in the plaint which substantially states 
the plaintiff's true cause of action could in no way affeet the 
Court’s Judgment. 

The remaining objection which was the one most pressed 1s 
that the damages awarded are excessive. 

If the Court has erred in this respect it must be admitted 
that: there were scanty materials before the Court in an ac- 
cessible shape to enable it to arrive at a conclusion; and 
that but little assistance was given to the Court by either 
side. It was important to ascertain the profits in past years 
of the defendant’s business in which the plaintiff was to have 
a share, and the plaintiff called for the defendant's books 
which were produced. But the plaintiff offered no evidence 
to show what the profits wereas shown by the books. On 
the other hand the defendant called a witness, Lazarus, who 
had charge of the books, and who spoke to their contents 
and to the yearly amount of the sales and profits shown by 
them. There was no examination of the books by any Offi- 
cer appointed by the Court. We were asked on behalf of the 
appellant to hear further evidence on the subject under the 
355th Section; an accountant having been employed since the 
decision to examine the books with a view to ascertain the 
amount of profits appearing. But the appellant having 


fits would have materially increased. Having regard to 
this and to the fact that the plaintiffwas to have obtained 
lodging and some portion of his board I hold that the 
sum of Rs, 10,000 is a fair estimate of the advantage, the 
plaintiff would have derived from the partnership; had 
it been carried out and masmuch as he has been deprived 
of this advantage by the defendant’s refusal to complete 
his agreement, [ decree the sum of Rs. 10,000 to the 
plaintiff. The plaintiff will receive costs upon the sum of 
Rs. 10,000 from the defendant but will pay no costs to 
the defendant. The damages and costs will bear interest 
after the date of decree to realization at the rate of 6 per 
cent per annum. 
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already adduced evidence as to this part of the case, we declin- 
ed to allow additional evidence on the subject to be adduced 
by him in appeal. Having duly considered the evidence 
bearing on the amount of damages we have come to the con- 
clusion that the sum awarded should be reduced. In addition 
to the evidence of Mr. Lazarus who spoke to the results ap- 
pearing from the bocks, the learnedJudge had before him the 
evidence of a witness Who deposed to a statement made by 
the defendant to the effect that the defendant’s share of the 
profits would amount monthly to 500, Rs. and upwards. The 
Court’s conclusion is thus stated. “ I have no doubt that had 
«the plaintiff joined the defendant in business, the business ” 
“and consequently the profits would have materially increa- ” 
“sed. Having regard to this and to the fact that the plaintift ” 
“was to have obtained lodging and some portion of his board ” 
“T hold that the sum of 10,000 Rs, is a fair estimate of the ” 
“advantage the plaintiff would have derived from the part-” 
“nership had it been carried out, and inasmuch as he has ” 
“heen deprived of this advautage by the defendant refusing ” 
“to complete the agreement, I decree the sum of 10,000 Rs, 


“to the plaintiff.” 


The capital and stock in trade of the partnership business 
belonged to the defendant and was supplied by him. The 
plaintiff’s contribution was ius Jabour and skill in the 
management of the business for which he was to receive a 
fourth share of the profits. Assuming that the profits of the 
business would be 500 Rs. per mensem, the plaintiff at the 
ond of two years might derive from the business profits 
amounting to 12,000 Rs, besides his lodging &c., in return for 
his labour in the management. As a partner he would 
have to incur the ordinary hability of a partner in respect 
of the partnership debts. The plaintiff relinquished a salary 
of about 300 Rs per mensem in expectation of obtaining a 
share in the defendant’s business. He has lost his old 
employment and has been deprived by the defendant’s act 
of the protits, which might have accrued to him from the 
partnership. As tothose profits we think that any pos- 
sible increase of the business under the partnership is too 
uncertain a consideration to be taken into account, and that 
the past profits upon the evidence, (taking the annual sales 
to amount to 80,000 Rs.) should not be estimated at a 
higher sum than 16,000 Rs. ‘The fourth part of this (4,000 
Rs.) with some addition for the advantage of board and 
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lodging would if extended over a period of two years amount 
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to a sum not differing materially from that awarded by the  ‘xpiember 2 


Court below. 

But we think that the damages to be awarded, although 
they should be estimated with reference to the profits, which 
the plaintiff might ultimately have derived from the 
partnership, ought not to be assessed at sucha sum as will 
place the plaintitf at the present time in the position, 
which he might hold at the conclusion of the partnership. 
It may fairly be supposed that the plaintiff will within a 
reasonable time obtain other occupation, and that the 
time and = skill, which would have been devoted to 
earning his fourth share of the partnership profits will be 
otherwise profitably employed. It appears to us that ina 
matter with respect to which after all nothing more than a 
rough approximation to the correct amount can be made, 
we shall sufficiently compensate the plaintiff by giving 
him what may be supposed to be a sum somewhat but 
not greatly exceeding the fourth share of the profits of 
the business for one year viz. 5,000 Rs. We observe that 
in an English case Smith v. Thompson 8. C. B. 44, where 
there was a contract for two years, part of the remuneration 
being one-half of the profits. the plaintiff suing for damages, 
for breach of contract (the breach having occurieda few months 
after the contract) received as part of the damages his share 
of the profits for twelve months and this award of damages 
by the jury was held not to be excessive. 

The deeree of the Court below must we think be amended, 
the amount of damages being reduced to 5,000 Rs. The ap- 
pellant having succeeded to this extent in his appeal would 
ordinarily be entitled to his costs. 

But the defendant has in his written statement and 
throughout the subsequent proceedings imputed to the 
plaintiff an intention to overreach and defraud him which 
the evidence does not sustain. We are not satisfied that 
the 6th Clause to which the defendant objected, and the 
clause which followed it in the original draft (which was 
struck out by Colonel Wright), to the effect that the defen- 
dant should be considered a sleeping partner and should not 
take any share in the business of the partnership were the 
result of specific instructions given by the plaintiff. From 
the rough notes of the plaintiff’s instructions written down 
at the time by Mr. Pritchard it is to be gathered that the 
instructions were not specific upon these matters. The 
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words are “ Morrison to manage concern of general merchant 
at Morar and other places. He to have management of the 
whole, and to have remuneration &¢.” The plaintiff appears 
no doubt to have been fully alive to his own interests and eager 
to urge them, and the defendant from his very imperfect know- 
ledge of the English language and the difficulty he had in 
comprehending the full import of the several clauses of the 
agreement|was evidently even with Colonel Wright's assistance 
at some disadvantage. But assuming in his favour that he 
did not duly understand the effect of the articles of agree- 
ment signed by him on the Ist December it must be remem- 
bered that his subsequent objections were always from time 
to time admitted by the plaintiff, who appears to have been 
willing to execute the deed in such terms as the defendant 
would agree to. We think the imputation of fraud which 
hes been made, and persisted in has not been proved, and for 
this reason the appellant will not have the costs of this appeal. 
Upon a full consideration of the circumstances, we order that 
each party bear his own costs of the appeal. The decree of 
the Court below is varied, as to the amount awarded for 
damages, (the sum being reduced to 5,000 Rs.) and is in all 
other respects affirmed, 


Ps REVENUE COURT APPEALS. 


ALTHOUGH the land may have been improved by the Ganges 
Canal, yet it decreased in extent: and it is quite consistent with the 
facts found, that no such improvement has taken place, as to justify 
the enhancement of the rent. Although land may be improved 
otherwise than by the exertions of the cultivator, yet the landlord 
would not be entitled to have the rent enhanced beyond what 
would be a fair and reasonable rate for cultivators of the same 
class, as the cultivators sought to be enhanced, to pay for such im- 
proved lands. The Judge finds thatthe rent formerly paid is a 
reasonable and proper rent for the land, as it now exists. 

We therefore disiniss the appeal with costs, and interest at 6 
per cent. 
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CasE No. 1823 oF 1866. 


Special Appeal from the decision of M. B. Thornhill £sq., 
Judge of Saharunpore, dated the 7th August 1866. 





Bhamah and others (Plaintiffs) Appellants. 
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Mohu: Singh (Defendant) Respondent. 





Pleader for Appellants,—Baboo Pearey Mohun Banovrjce. 
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KABULYAT, ENHANCEMENT, GROUND OF 
SECTION 17, ACT X. OF 1859. 


In asuit for “ kabulyat” at the rate mentioned on the allegation, that that 
tale was the current rate prevailiug iv the village, it was beld that this 


assertion may be read as sufficiently indicating that the ground for enhancing 
the rate was the first giound of Section 17. 








THIS was a suit brought by plaintiffs special appellants to 
obtain a kabulyat at a certain enhanced rate, which they alleged to 
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he the current rate prevailing in the village. The defendant 
pleaded his exemption from enhancement on various grounds be- 
fore the Court of first instance, which Court over-ruling all his 
objections entered into an enquiry as to the rate prevailing in the 
village ; and accordingly decreed in plaintiffs’ favor. The defen- 
dant in appeal before the Judge urged the same grounds for 
exemption from enhancement, but was unsuccessful. Then he 
(defendant) at the last stage of the suit orally urged, that as 
plaintiffs have failed to specify the grounds, on which they claim 
enhancement, their claim ought to have been dismissed. This 
objection was allowed by the Judge ; and the suit dismissed on 
reversal of the Deputy Collector's decision. 

In special appeal it was contended that the Judge was wrong in 
throwing out the case in spite of the ground for enhancement 
of rent being given in the plaint as well as in the notice for en- 


hancement. 


J UDGMENT. 


It appears to us; that although the language of the 
plaint is vague and indistinct; yet it may be read as 
sufficiently indicating, that the ground for enhancing the rent 
was the first ground stated in Section 17, viz., that the rate was 
below the prevailing rate in adjacent places. The statement of 
the plaint is that the plaintifis claim a kabulyat at the rate men- 
tioned which is the current rate prevailing in the village. This 
allegation appears to have been understood by the Assistant Col- 
lector as a sufficient reference to the first ground of enhancement 
stated in the 17th Section; and it is probable, that it was not 
otherwise understood by the defendant himself, who did not in 
his grounds of appeal to the Judge, make mention of this defect, 
but merely added the objection orally. We think the Judge’s 
judgment upon this point must be set aside, and the case remand- 
ed to the Judge, in order that the rate may be ascertained under 
the first Clause of the 17th Section or in other words, whether 
the Assistant Collector's decision on this point is right. The 
Judge will also dispose of the costs of this appeal. 


) 
A REVENUE COURT APPEALS. 


The 9th January, 1867. 
PRESENT : 
THe Hon’BLE Str W. MORGAN, KT., Carer JUSTICE. 
9s ‘i W. ROBERTS, Justice. 
Casz No. 1409 of 1866. 


Special Appeal from the decision of A. L. M. Phillipps Esq., 
Oficiating Judge of Moradabad, dated the 5th May 1866. 





Praim Sookh (Defendant) Appellant. 
versus 
Abbas Ali (Plaintiff) Respondent. 





Pleaders for Appellant.—Moulvie Hyder Hoossein and Meer 
Zahoor Hoossein. 


Pleaders for Respondent.—Pundit Ajoodhia Nath, Moonshee 
Jagun Pershad and Lalla Sukhan Lall. 





JURISDICTION, REVENUE COURT, SUIT BY 
MORTGAGOR FOR PROFITS ACCRUING BE- 
FORE REDEMPTION AGAINST MORTGAGEE, 
ACT XIV. OF 1863. 


Where a mortgagor obtaining possession of the mortgaged property by 
redemption sued the mortgagee fur the profits of certain years as due to him 
by the latter, held that the question being not betweeu co-sharers but be- 
tween mortgagor and mortgagee was not coguizable by the Revenue Court 
under Act XIV. of 1863. 





Tue relation between the parties was that of the mortgagor 
aud mortgagee. 

The compromise and the decree in accordance with it proceed 
upon the footing of a mortgage, and provide, that on payment of 
a certain sum the plaintiff (who represents one of the mortgagors) 
shall obtain possession. 

The plaintiff deposited the money; and ultimately obtained 
possession by order of the Court. His present suit for his share 
of the khurreef of 1270, which he says he ought to receive 
from the defendant, is not a matter cognizable by the Revenue 
Court within the Act referred to Act XIV. of 1863. It is nota 
question between co-sharers but between mortgagor and mort- 
gagee touching the liability of the latter to account to the former 


REVENUE COURT APPEALS. 5 


for a certain portion of the profits of the mortgaged property, for 
which he is said to be accountable. 

The defendant’s interest in the other 10 biswas as lessee is 
quite distinct. 

We reverse the judgments of both Courts with all costs, and 
interest at 6 per cent. 


. 
PAAR ALE FN a NAR SEN 


They9th January, 1867. 
PRESENT : 
THE Hon’siE F. B. PEARSON, JUSTICE. 
3 7 G. D. TURNBULL, OFFG., JUSTICE. 
Case No. 1887 oF 1866. 


Special Appeal from the decision of H. Vansittart Esq., Judge 
of Bareilly, dated the 23rd July 1866. 





Jodha Singh (Plaintiff) Appellant. 
Versus 
Oomaid Singh (Defendant) Respondent. 





Pleaders for Appellant.—Moulvie Mahomed Basit Ali and Meer 
Ali Ahmed. 


Pleaders for Respondent.—Mirza Hatim Ali Beg and T. Conlan 
CO-PARCENERS, SEER LAND, ASSESSMENT OF 
CL.1, SEC. 23, ACT X. OF 1859. 


Held that, the suit by plaintiff a co-parcener in the land in question against 
another co-parcever, holding it as his seer land, to assess the same was not 
one cognizable by Revenue Court under Clause 1, Section 23, Act X. of 1859, 





THIS suit, it appears to us, was not one cognizable under Clause 
1, Section 23, Act X. of 1859, which contemplates a suit for the as- 
sessment of land with a view to the demand of rent from a tenant. 
The relation of landlord and tenant does not exist between the 
parties to this case, who are co-parceners in the land in question 
which is held as seer by the defendant. We conclude therefore, 
that the proceedings and decisions of the lower Courts are null for 
want of jurisdiction and annul them accordingly. 
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The plaintiff appellant must pay the costs of the defendant 
respondent in this Court, with interest at 6 per cent. 
It is unnecessary to advert to the grounds of the special appeal. 


aww 





RPA LE 


The 10th January, 1867. 
PRESENT : 


THe Hon’steE C. A. TURNER, JUSTICE. 
7 3 R. SPANKIE, Orrea., JUSTICE. 


Case No. 1856 or 1866. 


Special Appeal from the decision of H. G. Keene Esq., Offi- 
cutting Judge of Furruckabad, dated the 26th July 1866. 





Neel Kunth (Plaintiff) Appellant. 
VETSUS 
Mussumat Roushun (Defendant) Respondent. 





t 
Pleaders for Appellant.—Moulvie Gholam Subtain, T. Conlan 
and L. Dillon. 
Pleaders for Respondent.—Moulvie Sumee-ool-Jah Khan and 
Pundit Bishumbher Nath. 


STE ETRE 


JURISDICTION, MORTGAGED SHARE, PROFIT 
OF, WANT OF POSSESSION. 


Where a mortgagor also “ Lumberdar” failing to put the mortgagee in 
possession himself realizes the profits of the mortgaged share, he can not 
on the suit by mortgagee for profits plead want of actual possession in the 
latter: and to allow such plea would be to allow the mortgagor to take 
benefit of his own wrong. 





THE defendant, who is the Lwmberdar of the Mouzah, wherein 
is situate the share, of which the profits are sought by the plain- 
tiff in this suit, mortgaged to the plaintiff his share before the com- 
mencement of the year,'in respect of which profits are claimed: and 
having stipulated, that possession should on the execution of the 
mortgage be given to the plaintiff, wrongfully kept him out of 
possession, until he brought his suit for possession; and obtained 


\ 
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a decree. In that suit the plaintiff claimed mesne profits ; but 
the Moonsiff, who did not apparently understand, that they could 
properly be decreed by him in the nature of damages for breach of 
agreement, referred the plaintiff to the Revenue Court. 

Consequently this suit has been instituted: and it is contended, 
that because the plaintiff was not actually in possession at the time 
the profits accrued, he is not entitled to recover. To allow this plea 
would be to allow the defendant to take advantage of his own 
wrong. He as Lumberdar has received the profits for a year, during 
which he has wrongfully deprived the plaintiff of possession. Such 
a plea ought not to be allowed. 

If the profits sought in this suit were profits arising from 
a share of a co-sharer, to whom the Lumberdar had before 
suit and in good faith paid them away; the suit against him for 
such profits might be met by the plea, that payment had been 
made to the person in possession, but the case before us is 
different. The defendant as Lumberdar has put the profits 
in his own pocket, and must be compelled to pay them to the 
plaintiff, who is the person rightfully entitled to the profits of the 
share, and who would have been in possession, if he had not been 
kept out of possession by the defendant’s wrong. 

The decisions of both the Lower Courts must be reversed; and 
the case remanded, that the amount of profits may be determined. 
In finally disposing of the case the Lower Court must provide for 
the costs of this appeal. 
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The 24th January, 1867. 
PRESENT : 


THE Hon’sBLe A. ROSS, es 
» »  F. B. PEARSON, a USTICES. 


CasE No. 2044 or 1866. 


Special Appeal from the decision of F. Thompson Esq., Judge 
of Shahjehanpore, dated the 12th September 1866, 





Kashee Ram (Defendant) Appellant. 
Versus 
Mendee Singh (Plaintiff) Respondent. 





Pleaders for Appellant.—Moulvie Furreed-ood-deen Ahmed and 
Moonshee Sookh Ram. 


Pleader for Respondent.—Lalla Gokul Chund. 





JURISDICTION, RENT, PROPRIETARY QUES: 
TION, SEC. 153 ACT X. OF 1859. 


Held that, where a proprietary title is pleaded in respect to the land, 
whereof rent is claimed, it can be adjudicated upon by Revenue Authorities 
who so far from beiug prevented by law to take cognizance of such pleas 
are competent to dispose of all such pleas when raised in bar of a claim 
for reut as is evident from Section 153, Act X. of 1859. 





THE ground of appeal is in our opinion valid. The defendant 
set up a plea in bar of the claim for rent on the averment, that 
he was not on the footing of a rent paying tenant, but as enti- 
tled to ashare in the village, although not a recorded sharer 
thereof, he was in possession of the land, for which rent was claim- 
ed, and received the proceeds thereof in lieu of his share of the 
profits of the village. The lower Courts have refused to enquire 
into the truth of this plea; because they consider, that such a 
claim, as he makes, to be exempted from demand of rent ought 
not to be investigated in a Revenue Court under Act X. of 1859, 
buat must necessarily be brought forward and tried in the ordinary 
Civil Courts. This view of the matter in question appears to 
us to be erroneous. There is nothing in Act X. of 1859, to 
preclude cognizance by the Revenuc Courts of such a plea, when 


REVENUE COURT APPEALS. 4 


raised in bar of a claim for rent, and the terms of Section 153 
of that enactment show, that cognizance of questions relating to 
a title to land or to some interest in land is contemplated and 
intended. 

We therefore remand the case through the lower Appel- 
late Court to that of first instance for re-trial and a fresh deci- 
sion in advertence to the above remarks, and for a suitable 
order as to the costs of this appeal. 


POPP Nr te 


The 29th January, 1867. 
PRESENT : 


THE Hon’BLE W. EDWARDS, 0 7 one 
; CA. TURNER, co USTICES. 
Case No. 2046 or 1866. 
Special Appeal from the decision of J. W. Sherer ksq., Officiating 
Judge of Jounpore, dated the 3rd October 1866, 





Ram Dass Singh (Plaintiff) Appellant. 
Ver'SUS id 
Ram Narain (Defendant) Respondent. 





Pleader for Appellant.—Moulvie Mahomed Hyder Hoosscin. 
Pleaders for Respondent.—Lalla Man Rai and Moulvie Basit Ali, 





RENT, RIGHT TO SUE FOR. 


Held that, the plaintiff not having been put into the possession of land 
purchased by him and holding no coutract express oc implied from the bolder 
of the Jand for payment of rent was not competent to sue the defendant 
(occupant of the laud) for rent thereof. 


y 





Tne Lower Appellate Court has decided that there has been 
no valid sale; and that the plaintiff has not obtained possession. 
It is therefore clear, that he cannot sue the defendant for rent ; 
inoreover rent is that which a tenant agrees to pay to the person 
whom he acknowledges to be his landlord; it is the payment 
made in respect of the use of land under a contract express. or 
implied, that such amount shall be paid as the consideration for 
the use and occupation of the land. It cannot be said that there 
are any grounds for holding, that there has been any contract ex- 
press or implied between the plaintiff and defendant. 

We dismiss the appeal with costs, interest at 6 per cent, 
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The 30th Junuary, 1867. 


PRESENT : 
key So one 


Case No. 2109 oF 1866. 


Special Appeal from the decision of J. W. Sherer Esq., Officiating 
Judge of Jounpore, dated the 17th August 1866. 





Sheo Sahai (Defendant) Appellant. 
versus 
Ata Hoossein (Plaintiff) Respondent. 





Pleaders for A ppellant.—Lalla Man Rai Moulvie Mohamed Hyder 
Hoossein and Moonshee Hanooman Pershad. 


Pleaders for Respondent.—Meer Ali Ahmed, Moulvie Basit Ali 
and Shab Awsud Ali. 


Ca NEI 


RENT, NON-PAYMENT OF. 


Held that, claim for arrears of rent cannot be sustained where the claimant 
fails to prove that reut has ever been paid. 





We are of opinion that the appeal must be decreed and the 
plaintiff’s suit dismissed. This is a suit for arrears of rent and the 
plea is that no rent has ever been paid. The plaintiff proves no 
payment nor any contract or agreement to pay rent : consequently 
under the following precedents he cannot recover. 

Motee Lall Adak, Calcutta High Court 2nd February 1865, 
Shodha Singh, Calcutta, High Court 8th March 1864. 

Goomant Kazi, Calcutta High Court Full Bench 1st June 
1868. 

Ram Churn v. Bryy Koomar Singh, High Cowt, N. W. Pro- 
vinces, 3rd August 1866. 

Tbe respondent must pay costs, and interest at 6 per cent, 


_—_ 
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The 31st January, 1867. 
PRESENT : 


THE Hon’sBLE Sir W. MORGAN, Kt, Cuter Justice. 
* - W. ROBERTS, Justicx. 


CASE No. 57 oF 1867. 


Special Appeal from the decision of A. Ross Esq., Judge of 
Azimgurh, dated the 6th October 1866. 





Sheikh Khojaye and others (Plaintiffs) Appellants. 
Versus 


Mahomed Taquee (Defendant) Respondent. 





Pleaders for Appellants.—Lalla Man Rai and Lalla Lalita Pershad 


Pleaders for Respondent.—Moulvie Mahomed Hyder Hoossein, 
Moulvie Basit Ali, Moonshee Hanooman Pefshad and Ali 
Ahmed. 


SRT AEICTS 


ACT XIV. OF 1863, PROFITS, SUIT BY CO-SHARER 
AGAINST LUMBERDAR, LIMITATION. 


Where aco-sharer sues “ Lumberdar” for profits of his share and also states 
various acts of “ Lumberdar” in taking the land and appropriating the profits. 
Held that such a suit was a suit by a co-sharer for the share of his profits 
and the limitation applicable to such suits was three years aud uot one yeat 





THE particulars of the case are as follows :— 

This was a suit by plaintiffs the Putteedare against defendant 
the Lumberdar to recover profits of their share for the years of 
1267 to 1272. F.8. They aver that defendant the Lumberdar has 
got certain lands of their share recorded as seer lands at a less 
rent during the years sued for, that these lands are in fact culti- 
vated by ryots and yield from 5 to 10 Rs. per beegah, that the 
defendant having realized from the cultivators at this rate has 
appropriated them, while he ought to pay to the plaintiffs. It 
was pleaded by defendant that plaintiffs are not competent to sue 
for profits, they having not received the same for more than 12 
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years, that the suit is barred by limitation, that the rate at which 
the plaintiffs sue for their share of profits is at variance with 
that entered in Jamabuwndee papers, that plaintiffs’ share is not 
14 gundas as alleged by them, and that they have realized more 
than they ought to get for their share. 

The Deputy Collector over-ruling the plea of limitation decreed 
in plaintiffs’ favor. In appeal the Judge reversed this decision 
and dismissed the suit treating it as one for adjustment of accounts; 
and consequently barred by Section 2, Act XIV. of 1863, not hav- 
ing been instituted within one year as provided in that Section. In 
special appeal the legality of the Judge’s decision as to the suit 
being barred by limitation was impugned. 


a ea 


JUDGMENT. 


‘Wr take the suit upon the Judge’s finding to be by the 
Putteedars against the Lumberdar. The Judge has applied the 
limitation of one year to this suit treating it as one brought for 
a settlement of accounts, and therefore as a suit which by the 
second section of Act XIV. of 1868, should be brought within one 
year after the expiration of the year, to which the accounts 
relate ; but the subject matter of this suit does not appear to be 
any accounts between the parties requiring adjustment or settle- 
ment. The plaintiffs claim their share of the profits of the 
estate, and they state various acts of the Lumberdur in taking 
the land and the profits of the land, and appropriating them to 
his own use, withholding froin the plaintiffs their due share. Such 
# suit appears to us to be a suit by co-sharers for their share of 
the profits, and to be therefore maintainable within three years. 

We remand the case to the Judge for trial, and he will dispose 
of the costs of the appeal. 


REPORTS 


OF THE 


High Court of Gudicature, 


FOR THE 


NORTH-WESTERN PROVINCES. 


PRI OS OOP 





Miscellaneous Rulings. 


The 5th January, 1867. 
PRESENT: 


THE Hon’sLE F. B. PEARSON, Justice. 
5 3 G. D. TURNBULL, Orrce., Justice, 


Reference from the Judge of Small Cause Court of Allahabad: 
under the provisions of Section 22, Act XI. of 1865. 





A. Thomas Plaintiff. 
Versus 
The Manager of the Pioneer Press Defendant. 





SERVANTS WAGES, WHEN PAYABLE, OFFICE 
CUSTOM. 
Where a servant leaves his service after giving due notice, he is en-~ 


titled to receive at once all pay then due to him without reference to the 
custom of the office or master he serves. 





Case stated by the Judge of Small Cause Cowrt—A. THomas 
Bues the Manager of the Pioneer Press for wages for October, 
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November and three days of December. Defendant replies, that 
it’is the custom of his Press to distribute wages for one month 
towards the latter end of the next month: that therefore plaintiff 
(who left after giving fifteen days notice) is not entitled to receive 
his pay for November till the end of December, nor his pay for 
December till the end of January. 

I hold, that, when a servant leaves his service after due notice, 
he is entitled to receive at once all pay then due to him, without 
reference to the custom of the office or master, he serves. 

On these grounds I have decreed the full claim with costs. As 
however, defendant urges, that the point is one of importance and 
one likely frequently to arise, and that it would be well, that it 
should be authoritatively settled, I refer to the High Court 
for decision the following point. When a servant leaves his 
service after giving due notice, is he entitled to receive at once 
all arrears of pay due to him, or must he wait till such time as 
that pay would have been paid to him, had he continued to 
serve ? 

By the High Court.—Under the circumstances stated, the view 
taken by the Small Cause Court Judge of the point in question 
appears to us to be right, and he may be informed accordingly. 


PALA ARAN OA 


The 5th January, 1867. 
PRESENT : 
THE Hon’sue F. B. PEARSON, JUSTICE. 
;: in G. D. TURNBULL, OFre., JUSTICE. 


Reference from the Judge of Small Cause Court of Dehra Doon, 
under the provisions of Section 22, Act XI. of 1865. 





Koora Plaintiff. 
versus 
Captain Robinson Defendant. 





CONTRACT BY MANAGER, LIABILITY OF 
PRINCIPAL, 


Where a person takes advantage of the management of his affairs by 
another, he must fulfil the engagement which that other has contracted 
in his name, provided the engagement or contract be within the proper 
limits of the Manager'e authority aud be for the benefits of the estate. 
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Case stated by the Judge of Small Cause Court.—A NATIVE car- 
pent sues the defendant Captain Robinson, proprietor of the Luc- 
unwalla Tea plantation, for the balance of price of certain doors 
supplied by him to the estate bungalow. The doors were supplied 
upon the order of a Captain Lovell now in England, who was at that 
time (1865) managing the estate for Captain Robinson then absent 
from the country. Captain Lovell gave a stamped agreement, fixing 
the price to be paid for the doors: and a paper also bearing his 
signature acknowledges their receipt. 

Captain Robinson disputes his legal liability on the ground, 
that, his name does not appear in the original contract or in any 
of the receipts for the doors supplied, the contract and receipts 
being signed by Captain Lovell, who was then managing the 
estate, but who held no power of attorney, or legal authority of 
any kind to incur debt, nor was he at the time a partner in the 
estate. ' 

This plea I consider to be untenable. It is not disputed, that 
the bungalow was built with the authority of the defendant for the 
estate, and it appears that Captain Robinson is himself -now 
residing there; nor is it disputed that the doors were ne- 
cessary for the bungalow, or that Captain Lovell superintend- 
ed its construction in the interest of the estate. It is laid 
down in Macpherson’s Law of Contract, Chap. XIV. that he 
who adopts and takes advantage of the management of his 
affairs by another, must fulfil the engagements, which that other 
has contracted in his name, 2. €., engagements within the proper 
limits of a Manager’s authority. I consider, that the circumstances 
ot the case show clearly that this engagement incurred by Cap- 
tain Lovell, was contracted within such proper limits. The ex- 
pense being incurred for the benefit of the estate, and presum- 
ably incurred necessarily, I have accordingly decreed against 
Captain Robinson, but at his request submit the point for the 
consideration of the High Court. 

By the High Court—Under the circumstances stated, the view 
taken by the Small Cause Court Judge of the point in question 
appears to us to be right, and he may be informed accordingly. 
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The 12th January, 1867. ; 
PRESENT : 
THE Hon’ste F. B. PEARSON, JUSTICE. 
‘ ‘ G. D. TURNBULL, OFre., JUSTICE. 
Case No. 1685 oF 1866. 


Miscellaneous Appeal from the order of the Judge of Benares, 
dated the 15th May 1866. 





Phool Chund and others (Defendants) Appellants. 
VeTSUSs 
Shiva Pershad (Plaintiff) Respondent. 





Pleaders for Appellants—Lalla Man Rai, Moonshee Hanooman 
Pershad and Lalla Lalita Pershad. 


Pleaders for Respondent.—T. Conlan and Moulvie Gholam Subtain. 


PRINCIPAL AND AGENT, DECREE, EXECUTION 
OF, AGAINST EITHER OF THEM. 


A suit was brought and decreed against the Gomashta of a firm, the 
owner or his heir not being impleaded and properly represented in the 
Court, for the recovery of a sum due from the firm. On execution 
being sought out against the firm it was held that the decree if it was 
meant to be passed against the owner was illegal being against a party 
not represented in Court, and if it was passed against the Gomashta it could 
not be executed against the firm, 





THERE appears to have been a serious defect in the institution 
of this suit, which was brought against Kishen Chund, the Go- 
mashta of Kishen Chund, who is, we find owner of the firm in 
Ajmere, known by the name of Manick Chund Kesree Chund, al- 
though the object was stated to be the recovery of the sum claim- 
ed from the firm. The suit should have been brought against the 
owner of the firm, but neither he nor his heirs were duly impleaded. 

If therefore the decree of the Judge was meant to be passed 
against Kishen Chund, the owner of the firm, it was passed 
against a person not only not present or properly represented in 
Court, but dead at the time; if it was passed against Kishen 
Chund, the Gomashta, to whom the Judge’s remarks in his deci- 
sion of 15th May, 1862, seem to refer, it cannot be executed against 
the firm. On either supposition the decree cannot legally be 
executed in the way in which it is now attempted to execute it. 
We therefore annul the Judge’s order which is the subject of the 
appeal, and adjudge the costs of the appeal to be paid by the 
respondent to the appellants, with interest at 6 per cent. 
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The 12th January, 1867. 
PRESENT: 


THe Hon’stze F. B. PEARSON, Justice, 
G. D. TURNBULL, Orrea. Justice. 


Case No. 2657 oF 1866. 


Miscellaneous Appeal from the order of the Judge of Berrially, 
dated the 3rd July 1866. 


Py) 2) 


Chowdhery Mahomed Tukee Beg (Plaintiff) Appellant. 
Versus 
Mr. Wallis (Defendant) Respondent. 





Pleaders for Appellant.—Moulvie Umjud Ali and Meer Koorban 
Ali. 


Pleader for Respondent.—T. Conlan. 


JURISDICTION, EXECUTION OF DECREE. 
PERSONAL LIABILITY. 





A decree was passed by the Principal Sudder Ameen against the de- 
fendant declaring him personally Hable to the claim from which decree no 
appeal was preferred. The Judge ordered execution to be stayed because 
the defendant who was sued as a servant of Government had ceased to fill 
that position,—Held that the Judge’s order was untenable. The validity of 
the decree cannot be questioned except on the ground, that the Principal 
Sudder Ameen has no jurisdiction to make the same. 





THE Judge’s order cannot stand. It is apparently based on 
the erroneous supposition, that the Principal Sudder Ameen was 
incompetent to issue or cause to be executed the decree passed 
by him against the defendant, because the latter a European 
by birth formerly in the service of Government and sued as such, 
is now no longer in that service. 

The decree was, however, passed against the defendant as being 
personally responsible for the claim. Moreover the Judge could 
not question the validity of the decree, except on the ground, 
which is not taken by him, that the Principal Sudder Ameen had 
manifestly no jurisdiction to make the same, We reverse the 
Judge’s order and direct him to proceed according to law in 
the matter of the execution. The costs of the appeal are ad- 
judged with interest at 6 per cent. 


6 MISCELLANEOUS APPEALS, 


The 19th January, 1867. 
PRESENT: 


THE Hon’BLe A. ROSS, r 
‘ FB, PEARSON, § JUSTICES. 


Case No. 2916 or 1866. 


Miscellaneous Appeal from the order of the Offg. Judge of Meerut, 
dated the 31st August 1866. 





Mohun Lal] (Defendant) Appellant. 
VETSUS 
Government (Plaintiff) Respondent. 





Pleaders for Appellant.—Pundit Bishumbher Nath and Moulvie 
Sumee-ool-lah Khan. 


Pleader for Respondent.—Lalla Man Rai. 


MESNE PROFITS, CONFISCATED PROPERTY, 
LIABILITY OF GOVERNMENT. 


Held that, under the decree of Special Commissioner, Government was not 
responsible for any profits of the decree-holder’s share before the coufiscation of 
the estate, but only for the time it beld possession, and to such amount as 
was actually realized, or such as might and would have been realized, but 
for negligence or fraudon the part of its servants. The former orders were 
no bar to the ruling on the point in question, which was not finally deter- 
mined by those orders. 








Sammars 


WE think that the late Officiating Judge of Meerut is right in 
holding that under the decree of the Special Commissioner, the 
Government is not responsible for any profits, that may have been 
realized from the share of the decree-holder, original defendant 
in the suit, in which the decree was passed, before the confisca- 
tion of the estate. 

We also think that the orders passed by the former Judges, 
Messrs. Turnbull and Thornhill, in the matter are no bar to the 
ruling of the late Officiating Judge on the point in question, 
which was not finally determined by those orders. 

As to the profits during the time, when the Government 
held possession of the decree-holder’s share, we observe that the 
Government could only be responsible for such profits as were 
actually realized, or such as might and would have been realized 
but for negligence or fraud on the part of its servants. 

With these remarks we dismiss the appeal with costs and 
interest at 6 per cent. ‘ 


REPORTS 


OF THE 


Ajigh Gourt of Judicature, 
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LEASH, RELIEF AGAINST FORFEITURE OF, 
NECESSITY TO SUK FOR RE-ENTRY, PRE- 
VIOUS DEMAND OF RENT, PLEADING. 


It is not absolutely necessary for a lessor to take legal measires 
for obtaining possession of the demised property on accrual of right 


lc 
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of re-entry for breach of covenant, He may (if he can do so peaceably and 
guietly) take possession thereof without having recourse to civil proceedings 
(which are only necessary in case he apprehends resistance) aud if he does sv 
re-enter he cannot be sued for trespass inasmuch as the interest of the lessee 
becomes forfeited and the lessor enters on what is in fact his owu property. 

The requirements of the Common Law of England cannot unless made 
applicable by Jegislation or sanctioned by well established judicial uxage 
be imported iuto the construction of a contract made in this couptry unless 
it be clear from the construction of the contract that the parties vt the time 
they entered into it bad such requirements in view and intended that 
the coutract should be controlled by them. 


The mere fact of demanding rent in one year is not sufficient to create 
au obligation to make such a demand iu subsequent years or on failure 
thereof to debar the right of re-entry. 

Relief may be grauted by the Courts in ludia against forfeiture for non- 
payment of rent. Ps 

A lessor who has re-entered on the demijsed property for breach of 
a particular condition, can when called upon to defend his position, plead 
vther breaches which might have justified the 1e-entry and can not be 
restricted to prove only that under which be origimally cleimed re-entry. 





THis is 2 suit brought to recover possession of two plots of 
land, described as lots No. 1 and 2, on a certamm Government 
plan of the new Civil Station at Allahabad, from which the 
laintiffs have b&en evicted by the Collector of Allahabad acting 
on behalf of the defendant, and the facts are admitted to be 


the following :-— 

By an Indenture of Jease, which is drawn in the customary 
form of leases of lands in England, bearmg date the I5th day 
of Augt. 1863, and expressed to be made between the defendant 
and the plaintitis, the land described as lot No. 1 was demised 
by the defendant to the plaintiffs from the day of the date of 
the said Indenture for the term of fifty years thence next en- 
suing, the plaintitis paying therefore on the first day of July 
in each year the vearly rent of Rs. 90, the first of such 
panos to be made on the first day of July 1863. By this 

ndenture, the plaintiffs covenanted as follows :— 

“ And the said Great Eastern Hotel Company, Limited, do here- ” 
“by for themselves, their heirs, executors, and administrators, co- ’” 
“ venant with the said Secretary of State for India in Council, that ” 
“the said Great Eastern Hotel Company, Limited, their executors, ” 
“ administrators, or assigns, shall and will pay unto the Collector ” 
“of Allahabad on account of the Secretary of State for India” 
“in Council, the said yearly rent hereby reserved at the time” 
“in the manner hereinbefore inentioned for payment thereof.” 
“And also shall and will, within one year from the date of” 
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“his being put into possession of the said land, commence to” 
“build ‘and construct, aud shall and will within three years” 
“trom that date, construct, or. erect and complete upon the” 
‘said piece or parcel of land or ground a building (adapted ” 
“for a dwelling house) [which building so far as regards the” 
“outer walls thereof, shall be in accordance with a general” 
“design to be submitted, and approved of, by the Secretary " 
“to the Government of the North-Western Provinces, or of” 
“any Officer duly authorized in that behalf by the said Govern-” 
“ ment] and shall and will within the said period of three years” 
“lay out and expend, at least five thousand rupees in the erection © 
“ or construction of such building, and that in case the said Great ™ 
“ Kastern Hotel Company, Limited, their executors, administra- ” 
“tors or assigns, shall not within the said period of one year com- ” 
“mence to build and construct or shall not within the said period” 
“ of three years, construct, erect, and complete upon the said piece ” 
“or parcel of land or ground a building adapted to the purpose ” 
“hereinbefore in that behalf specified, or shall not lay out and” 
* expend at least frve thousand rupees in the erection or construc- ” 
“ tion of such building, he or they shall for each breach of the said” 
“agreement forfeit, and will pay or cause to be paid to the said” 
“Collector of Allahabad on account of the Secretary of State for” 
‘“ India in Council, the sum of Rs, 500, by way of liquidated dama- ” 
“ ges, and not of penalty, and such payment if made, shall not pre- ” 
“ yudice the right of re-entry and forfeiture hereinafter given, or” 
“ reserved to the said Secretary of State for India in Council. And ” 
“ the said building so covenanted to be erected as aforesaid, or any ” 
‘“ building which may be erected in lieu thereof, shall not, without ” 
“the permission in writing of the Secretary to the Government” 
“of the North-Western Provinces, or of such person as shall be ” 
‘appointed in that behalf by the said Government at Allahabad ” 
“in that behalf previously obtained, be used for any other purpose ” 
“than the purpose hereinbefore in that behalf specified. And” 
“that in case, the said building so covenanted to be erected as ” 
“aforesaid, or any building which shall or may be erected in lieu ” 
“ thereof, shall, without such permission in writing as hereinbefore ” 
‘in that behalf mentioned, have been previously obtained, be used ” 
“for any other purpose than the purpose hereinbefore in that be- ” 
‘half specified, the said Great Eastern Hotel Company, Limited,” 
“their executors, administrators, or assigns, shall and will on de- ” 
“ mand pay or cause to be paid unto the eaid Collector of Allahabad ” 
“on account of the Secretary of State for India in Council, the ” 
“sum of Re. 500 as, or by way of liquidated damages, and” 
“not of penalty and that if after the said sum of Rs. 500, shall ” 
“have become due and shall have been demanded by oronbe-” 
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“half of the said Secretary of State for India in Ceuncil, the ” 
“said building so covenanted, to be erected as aforesaid, or ” 
“any building which shall or inay-be erected in lieu thereof, ” 
“shall continue for the space of one calendar month to be com-” 
“ puted from the time of making such demand as lastly afore- ” 
“ said to be used for any purpose other than the purpose herein- ” 
“before in that behalf specified, or in case a second breach ” 
“shall be made of the covenant hereinbefore contained, that” 
“the said building so covenamted to be erected as aforesaid or” 
“any building which shall or may be erected in lieu thereof, ” 
“shall not without such permission as in that behalf hereinbe- ” 
“ fore mentioned having been previously obtained be used for” 
“any other purpose, than the purpose hereinbefore in that be- ” 
“ half specified, then, and in either of the said cases, it shall be, ” 
“lawful tor the said Secretary of State for India in Council,” 
“into or upon the said demised premises or any other part” 
“thereof, in the name of the whole to re-enter, and the same” 
“to have again re-possess and enjoy as in their former estate, ” 
“any thing herein contaimed to the contrary notwithstanding. ” 
The same Indenture also contained a proviso in the following 
terms :— 
_* That no compensation or payment shall be claimable by the” 
said Great Eastern Hotel Company, their executors, adminis-” 
“ trators, or assigns, for any buildings, erections or fixtures erected, ” 
affixed or placed by him, them, or any of them, in or upon the” 
said premises or any part thereof, in case these presents or the” 
term hereby granted or any renewed lease granted in pursuance ” 
of these presents shall be determined by re-entry for forfeiture, ” 
in which case the buildings, erections and fixtures shall vest ” 
© absolutely in the said Secretary of State for India in Council ” 
as his own property without any compensation or payment in ” 
respect thereof.” 
The same Indenture contained a further proviso the most 
material for consideration as affecting this case which was as 
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tollows :— 
“ That if the said rent hereby reserved shall be behind or un- ” 


“ paid by the space of twenty-one days next, over or after any ” 
“of the days whereon the same ought to be paid (whether the ” 
“ same shall have been formally or legally demanded or not) ” 
“or in case” the said Great Eastern Hotel Company, Limited, ” 
“ their executors, ‘administrators, or assigns shall not within one ” 
“ year, from the day of his being let into possession of the said ” 
“ premises, commence to build, or eonstruet, or shall not with- ” 
“im three years from the last mentioned day, erect, or construct,” 
“and complete upon the said:piece or -parcel of land or ground ” 
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“a building adapted to the purpose hereinbefore in that behalf” 
“specified and shall not lay out and expend at least five thou- ” 
“sand rupees in the erection or construction of such building, ” 
“then and in any of such cases it shall be lawful for the said ” 
“Secretary of State for India in Council, into or upon the said” 
“hereby demised premises or any part thereof in the name of” 
“the whole to re-enter and the same to have again re-possess ” 
“and enjoy as in their former estate, any thing herein contained ” 
“to the contrary notwithstanding but which entry if made” 
“shall not prejudice the right of the said Secretary of State ” 
“for India in Council to damages for the previous breach of” 
“ any covenant on the part of the said Great Eastern Hotel Com-” 
“pany, Limited, herein contained. ” 


By a second Indenture of the same date and made with the 
same parties and containing similar covenants and provisoes the 
plot of land described as No. 2, was demised by the de- 
fendant to the plaintiffs for a like term of fifty years and upon 
similar conditions as to payment of rent, &c., to those set out in 
the first mentioned Indenture. 


In Decr, 1863 the plaintiffs who might, if they had thought 
fit, have received possession befure, applied fur and received pos- 
session of the two plots of land ; and before the month of July 1864, 
they had commenced to build and had in fact laid the foundation 
of a building on each plot of land and had planted trees. They 
did not however subsequently continue to build, they allege that 
being in possession of an adjoining plot whereon was a building 
which they had converted into and used as an hotel, they were 
awaiting the result of the experiment as to whether a hotel in such 
situation would remunerate the proprietors before they proceeded 
with the buildings on the plots of land, which are the subject of 
this suit, so that if they found that there was sufficient demand 
for it, they might on the two sites construct two buildings which 
inight be used as one common building to serve as a large hotel, 
but that if on the other hand the chance of customers was not suffi- 
cient to encourage them to enter into such a speculation, they 
might erect two separate buildings within the terms of their 
covenants. No evidence was offered by either party as to whether 
or not the rents stipulated by the Indentures before mentioned 
as payable on the Ist Juty 1863, were paid at the time of the 
execution of the Indentures; and on this point no question was 
raised. 


In July 1864, the Collector of Allahabad sent ‘the plaintiffs 


v 


the following demand for rent — 


6 EXTRAORDINARY ORIGINAL CIVIL JURISDICTION. 


No 351 of 1864. 
To 
THE MANAGER, GREAT EasTERN HOTEL CoMPaANy, 
Allahabad, 


Srr,—I have the honor to request you will be good enough to pay. 
into this office without delay the sum of Rs. 270 on account 
of ground rent for sites No. 1, 2 and 3 in the New Civil Station, 
of Allahabad for the year 1864. 

I have the honor to be, &c., 


(Sd)  G, RICKETTS. 
ALLAHABAD : i] 
The 13th July, 1864. § 


atten 


In pursuance of this demand the plaintiffs on the 25th July 1864 
paid to the Collector the sum of Rs. 270, demanded, and received 
2 receipt acknowledging such payment as made on account of 
ground rent for sites No. 1, 2 and 3 for the year 1864. 

It is not alleged that any progress was made with the buildings 
between July 1864, and July 1865. 

Up to July 1865, no general designs or any other designs for 
the proposed building had been submitted by the plaintiffs in 
accordance with the provisoes in that behalf. 

The plaintiffs did not on the 21st July 1865, nor within twenty- 
one days after that date pay the rents for the year 1865, reserved 
by the before mentioned Indenture in respect of the sites No. | 
and 2. 

No demand for the said rents was made by the Collector. 

On the 24th day of July 1865, the Collector acting on behalf of 
the defendant re-entered upon and took possession of the sites No. 
1 and 2, claiming that they had been borfeited for non-payment 
of rent and on the same day he wrote and sent to the plaintiffs 
the following letter :-— 


eer career 


No. A. of 1865. 
To 
THE MANAGER OF THE 
GREAT Easrern Hoten Company, Lrirep, 
Calcutta. 


Srr,—By the terms of the lease of sites 1 and 2, in the N 
Station of Allahabad granted to you on the 15th Augt. 1863, it 
was provided that if the rent payable, should be behind or unpaid 
by the space of twenty-one days next, over or after any of the 
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days whereon the same ought to be paid, it shall be lawful for 
the Secretary of State for India to re-enter upon and re-possess 
the sites upon which such default has occurred. 

2nd.—The rent due by the Great Eastern Hotel Company, 
Limited, on sites 1 and 2, has now been overdue for more 
than twenty-one days since the date on which the same became 
payable. I therefore hereby give you notice that under the powers 
vested in me on that’behalf I have now re-entered on those sites 
and have again possessed myself of them in the room of the Secre- 
tary of State for India, and I require that you do now surrender 
the counterpart covenant or Indentures which have become 
cancelled and void. 

I have the honor to be, &c., 
(Sd.) GEORGE H. M. RICKETTS, 
Collector. 
ALLAHABAD ; ) 

(OLLECTOR'S OFFICE,  - 

The 24th July, 1865.  $ 

On the receipt of this letter the Secretary of the plaintiffs 
telegraphed to their Agent to pay into the Collector's Treasury 
Rs. 180, being the rent due and wrote and sent the following 
letter to the Collector. 





By Appointment. 
GREAT EASTERN HoTeL, WINE AND GENERAL PURVEYING Co. 


Successors to D. Wilson and Company. 
HALL OF ALL NATIONS. 
Calcutta, the 27th July, 1865. 





FRoM 
DAVID CALDER, Esq., . 
Secretary. \ 
To 
G. H. M. RICKETTS, Esa., c. s., 
Collector, 
Allahabad. 


Str,—I have the honor to acknowledge the receipt of your 
letter of the 24th instant, advising that you have taken possession 
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of sites No. 1 and 2 owing to the rent not having been paid 
within twenty-one days after it was due, viz., the 21st instant ; 
and requesting the surrender of the covenant, you having can- 
celled it. 

I now beg to inform you that I have by telegram to-day, re- 
quested the oe of the branch of this Company to pay 
into your Trefsury, one hundred and eighty rupees (180-0-0), 
being the rent due and as this has been ain oversight, surely you 
will not carry out your injunctions for so trifling a cause. 

You are fully aware of the terms on which these sites were 
granted to this Company, and in Decr. 1863, you addressed me 
requesting that they be given up, and I now beg to refer you to 
my reply, dated 17th Decr. 1863. 

I beg your consideration before pressing your act, as I not only 
protest against it but unless rescinded, the solicitors uf this Com- 
pany will have instructions to take such steps as are necessary 
to recover the property. 

By order of the Directors, 
J am, &c., 


(Sd.) DAVID CALDER, 
Secretary. 
The Collector declined to receive the rent; and on the rd 
of Augt., again wrote to the Secretary of the plaintiffs in the 
following terins :— 





No. 211 of 1865, 
To 
DAVID CALDER, Esg., 
Secretary Great Eastern Hotel Co., 
Calcutta. 


sir,—I have the honor to acknowledge the receipt of your 
letter of 27th July, regarding the re-entering on the sites 1 and 
2 held by the Great Eastern Hotel Company in this station. 

2nd.—I regret that I cannot withdraw from the steps that I have 
taken. I have charge of the interests of this station—you have 
possession of two valuable sites, which you have I believe secured 
to prevent the construction of an hotel in opposition to your own. 
The hotel you have here is a wretched inconvenient place, not 
in the least adapted to the wants of this station, and I infer 
that you do not intend building on the sites 1 and 2, as during 
the two years you have held them, you have only laid founda- 
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tions just sufficient to comply with the clause in the Indenture 
regarding “ commencing building.” 

3rd.—I have adhered to the strict terms of the Indenture, in 
behalf of the interests not of this station only, but of all that 
portion of the travelling public, who either complain of the want 
of hotel accommodation here, or pass the place without stopping, 
seeking better accommodation elsewhere. 

4th.—I beg to refer you to the Government Solicitors, Mesars. 
Stack, Collis and Mirfield, to whom JI will forward instructions 
immediately. 


[ have the honor to be, &c., 
(Sd.) GEORGE RICKETTS, 
Collector. 


ALLAHABAD ; ) 
The 8rd August, 1865. —§ 


nee oe ate 


On the 9th day of March 1866, the plaintiffs filed their plaint in 
this suit, in which after referring to the two Indentures they 
allege, that they paid one year's rent in July 1864, and have 
otherwise performed the covenants and agreements contained in 
the said Indentures and on their parts to be performed, save that 
they inadvertently omitted to pay the rents in July 1865: where- 
upon on the 24th July in the same year the Collector entered, and 
took possession of the premises The plaintiffs further allege an 
immediate tender of the rents and refusal by the Collector to re- 
‘ceive them and their willingness to pay the said rents and such 
interest and costs, as the Court may think fit, such costs having 
been incurred properly before the refusal of the tender of the rents ; 
and they pray, that they may be relieved from the forfeiture, and 
be declared entitled to recover possession of the premises, 

The defendant has filed a written statement, in which he opposes 
the plaintiffs’ claim on the following allegations: that the plaintiffs 
did not on the Ist day of July 1865, or within twenty-one days after, 
pay the rents due ; and that the defendant lawfully re-entered under 
the provisoes in the Indentures; that the plaintiffs paid one year’s 
rent in July 1864, but did not otherwise act up to the covenants and 
provisoes of the said Indentures; in that they did not submit for 
approval a general design ; and did not proceed with the buildings 
of either site beyond the foundations : that the forfeiture having 
taken place by the admitted breach of covenant, the Court has no 
power to grant reef on a plea admisrecordiam. They further 
_urge-that any application for indulgence should be made to 
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Government; and that inasmuch as the plaintiffs are indebted to 
the defendant in a sum of Rs. 1,000 as hquidated damages tor 
breach of agreement in having failed to submit the designs, they 
have received all the leniency, to which they are entitled, in not 
being pressed for the payment of the perialties : and it is further 
prayed, that inasmuch as a breach of covenant involving for- 
feiture has been admitted, the suit may be declared frivolous and 
vexatious, and the defendant be relieved from all costs. 


When the case was brought on before me, Mr. Thomas who ap- 
peared for the plaintiffs urged, that there had been no demand of 
rent, and therefore that forfeiture had not been incurred: but 
that if forfeiture had been incurred, this Court had jurisdiction to 
relieve against it, and ought to do so under the circumstances ; and 
he complained of the act of the Collector, who, because he repre- 
sented the defendant, had entered on the demised sites without suit. 
The Government Pleader on behalf of the defendant urged, that 
although the Court had power to grant equitable relief, it would 
not do so in violation of legal rights ; that under the terms of the 
deed no demand of rent was necessary as a condition precedent, to 
forfeiture ; and that the giving notice in 1864, that rent was due, 
did not confer on the plaintiffs a right to demand or expect such 
a notice in 1865, that the plaintiffs had committed other breaches 
of covenant besides the non-payment of rent, in that they had 
failed to furnish the general designs, or to proceed with the building 
on the sites beyond the foundations. He also argued, that whatever 
might be the Jaw relating to such contracts in England, inas- 
much as the contract was made in Hindoostan, the law of this 
country must be applied: that in this country the doctrine con- 
tended for by the plaintiffs had not been recognized in the 
Courts ; and that on the contrary the Courts held parties strictly 
bound by the terms of their contracts 


I think it right here to notice the very careful and able manner, 
in which the Government Pleader has conducted the defence of 
this suit ;on every head of argument he was prepared with suitable 
authorities, and he has rendered material assistance to the Court. 

I framed the following issues :— 

I.— Was a demand of the rents necessary to entitle the defen- 
dant to claim forfeitures of the leases and re-entry. _. 

Il_—Is the equitable doctrine of relief against forfeitures for 
omission to pay rent to be adopted and acted upon by this Court. 

III—Is the defendant entitled to defend his position on the 
ground of the commission of breaches ,of covenant involving for- 
feiture other than those specified in the letter of the 24th day, of 
July 1865, ; ; . ; 
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1V.—Have any such other breaches occurred. 

V.—lIf such other breaches have occurred and forfeitute has 
thereby accrued ought this Court to grant relief. 

ViI.— Under the findings on the previous issues and the admit- 
ted circumstances of the case, are the plaintiffs entitled to relief. 





JUDGMENT. 


Before I proceed to deliver judgment in this case on the issues 
framed between the parties, I think it right to notice an observa- 
tion of the plaintiffs’ counsel, to which, if I allowed it to pass 
unnoticed, I might be assumed to accede. Mr. Thomas complained 
of the hardship, to which his clients had been subjected by the 
act of the Collector in re-entering on the demised premises with- 
out bringing a suit ; and he stated, that if he had not been acting 
on behalf of the Secretary of State for India, but only for a private 
lessor, he would not have been entitled to do so. I cannot con- 
cede the truth of this statement: I hold that any lessor, to whom 
a right of re-entry has accrued may, if he can do so peaceably and 
quietly, re-enter and take possession of the demised property. 
By the breach of the covenant and accrual of the right of re- 
entry the term and interest of the lessee has been forfeited ; and 
the property demised has reverted to the lessor, against whom, 
(and this is a test,) no suit for trespass could be maintained ; be- 
cause he has re-entered on that, whichis his own property. If 
however the lessor meets with such resistance on -the part of the 
lessee, that in the attempt to recover possession a breach of the 
peace may be apprehended it is then his duty to call in aid the 
civil power. The plaintiffs therefore cannot complain, that they 
have suffered any hardship in this score. With these preliminary 
observations I proceed to consider the first issue as to the necessity 
of a demand of the rents prior to re-entry. 

By the common law of England (which has been in some respects 
modified by Statute 15 and 16, Vic. C. 76,8. 210) it is necessary for 
the lessor, before he can claim forfeiture for non-payment of rent, to 
demand the rent on the exact day, on which the forfeiture accrued, 
at the aaa place of payment and at a convenient hour before 
sunset and it is on this principle of the English Common Law, that 
I presume the plaintiffs have urged their objection. But I am of 
opinion, that 1 am not at liberty to import into the construction of 
contracts made in this country any requirements of the Common 
Law of England, unless such requirements have been incorporated 
into the law of this country by legislative enactment or well 
established judicial usage, or unless it be clear from the con- 
struction of the contract, that the parties at the time they entered 


12 EXTRAORDINARY ORIGINAL CIVIL JURISDICTION, 


into it, had those requirements in view, and intended that the 
vontract should be controlled by them. On this point I refer to the 
case of Ramgopal Mookerjee, v. Musseyk.* But assuming that in 
this case the parties had in view the exigencies of the Common 
Law of Kagland ; I find they have introduced into their contract 
the very words, which have been inserted in similar contracts 
in England to avoid the requirements of the common law 
above referred to, and to relieve the landlord from making 
a demand for the rent, before he could claim forfeiture. 
The words in the proviso for the re-entry “ whether the same ” 
‘shall have been formally or legally demanded or not” can only 
be interpreted in one sense, and that the sense, which has been 
adopted in England, namely, as dispensing with the necessity for 
a demand ofthe rent. Mr. Thomas contends that these words 
must be treated as a nullity, but to that contention I cannot assent. 
Finding them in the contract I am bound to give effect to them, 
and to give them that effect, which it is reasonable to suppose 
te parties intended they should have. Under the terms of the 
contract then, 1 hold, that no formal or other demand of the rent 
was necessary to entitle the defendant tu re-enter. Has the subse- 
quent conduct of the parties alded a condition to the contract and 
rendered such a demand necessary ? 1am of opinion that the mere 
fuct that in the year 1864, the Collector sent a notice demanding 
payment of the rent is not of itself sufficient to create an obligation 
ou the defendant to make such demands in any subsequent year, 
anito debar him from his right of re-entry, if he failed to make 
such demands, The first issue then I find in favor of the defen- 
dant. 1 now proceed tv the second, and as it appears to ime the 
principal issue in this suit, vi., whether this Court ought to grant 
relief toa lessee, wno his incurred forfeiture of his estate by 
breach of a covenant to pay rent. 

On the part of the defendant it has been argued, that the 
doctrine contended for by the plainids is one, that has never been 
recognized in the Courts of this country and the Government 
Pleader cited a case, which was decided in the Sudder Dewanny 
\dawlut, of Calcutta, in 1853+ to prove, that the contrary 
principle had been acted upon. In that case a grant had 
been made subject to a condition, that the grantor might resume on 
the grantees failing to pay rent for three kists or instalments ; and it 
was held, that the grantor was absolutely entitled to take possession 
immediately upon the occurrence of the event; and that possession 
ought to be given up to him at once, as no subsequent tender of 
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the money in arrear and no intervention of judicial authority 
could revive the grant, which had absolutely become null. This 
decision is to be supported on the principle, that parties to a con- 
tract ought to be bound by the strict terms, with which they have 
chosen to fetter themselves ; and that the law ought not to make 
for them another contract at variance with that, which they have 
inade for themselves. In Hill, v. Barclay, (18 Vesey, pp. 59-60), 
Lord Eldon expressed his great dissatisfaction with the decisions 
of the English Courts allowing relief in equity against penalties 
and forfeitures, and dispensing with the punctilious pertormance 
of contracts. I admit, that, were this matter entirely ves integra, 
1 should have felt myself much pressed by these considerations. 
But the objections of Lord Eldon and of those jurists, who have 
expressed their dissatisfaction with the doctrine, which has long 
been acted upon in English Courts of Equity are ably analysed 
and combatted in Mr. Justice Story’s Treatise on Equity Jurispru- 
dence, Vol. 2, pp. 528, 529, 530. Both in the cases of penalties 
annexed to bonds and in the cases of forfeitures for non-pay- 
ment of rent Courts of Equity have granted relief on the ground, 
that “as the penalty is designed as a mere security, if the” 
“party obtains his money or his damages, he gets all he ex-” 
“pected, and all that in justice he is entitled to.” Lord Eldon 
in the case above cited objected, that the subsequent payment 
vf the sum due with interest might be no adequate com- 
pensation to the page for the injury sustained by him in 
consequence of the non-payment at the time stipulated, and that 
therefore Courts of Equity decree, what they presume is a com- 
pensation, but what in a given case is no compensation at all. 
'To this objection a reply 1s made in the note to Mr. Justice 
Story’s text ; itis there shown, “ that it applies equally to all cases” 
‘of the allowance of interest at law as a compensation: interest ” 
“may in a given case be inadequate to the particular loss sus-” 
“tained by the creditor; but interest is a certain and general rule ” 
“adapted to ordinary circumstances.” “ Nosystem of laws could” 
“ provide for all the remote consequences of the non-performance ” 
“of any act. Human justice must stop as it ought at the direct ” 
“and immediately and necessary consequences of acts and” 
“ omissions, and not aim beyond a reasonable indemnification for ” 
them.” These arguments are adduced to prove, that in the gene- 
rality of cases an adequate and a fair compensation can be made to 
the party damnified by the breach of the obligation, and that so 
jar as regards penalties and forfeitures arising merely from the 
non-payment of money, itis more consonant with “ reason, con- 
science and natural equity” to use the words of Story to relieve the 
lessee on the terms of his compensating the lessor, than to insist 
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upon the penalty of the obligation and so cause the lessec to suf- 
fer an enormous loss wholly disproportionate to the injury to the 
lessor. ‘These arguments are in my opinion entitled to great 
weight ; at the sume time I wish it to be understood, that I conceive 
a Court of Equity in exercising this remedial justice ought to 
consider the particular circumstances of the case before it, and that 
when it is apparent that the breach of the condition is wilfully 
persisted in for a considerable period of time, and is not occa- 
sioned by a mere accidental omission, or when no adequate com- 
pensation can be made to the party entitled to claim for- 
teiture, the Court should hesitate to give relief. Being then 
of opinion, that in certain cases the doctrine of equitable re- 
lief in cases of penalties and forfeitures is consonant with 
reason, cunscience and natural equity, am I at liberty to main- 
tain that doctrine in this Court. Im the absence of express legis- 
lative provision and in cases, in which the litigant parties belong 
to neither of the two principal religious sects of this country, the 
Courts are directed to proceed generally according to justice, 
equity, and good conscience; and although I should hesitate to 
introduce doctrines (however well approved to my own mind) 
in the face of well established judicial practice to the coutrary, 
I feel myself at liberty under the circumstances, to which I shall 
presently advert to pass a decision in the present case at variance 
with that, which was cited and relied on by the Government 
Pleader. In 1857, the Sudder Dewanny Adawlut of Calcutta* in 
the case of a bond with penalties admitted and acted upon the same 
equitable doctrine of relief, for which the plaintiffs now contend 
and not only has the doctrine subsequently to its condemnation by 
Lord Eldon been continuously acted upon in the English Courts 
of Equity, but 1t has been recognized in the English Statute Law 
(15 and 16, Vic. c. 76, 23, 20, 24, Vic. c. 126) and, what is more 
in point, the doctrine has been recognized in the legislative enact- 
ments of this country. By the 178th Section of Act X. of 1859. 
“In all suits for the ejectment of a ryot or the cancelment of ” 
“a lease the decree shall specify the amount of the arrear and if ” 
“such amount together with interest and costs of suits be” 
“ paid into Court” within fifteen days, execution shall be stayed. 
I am indebted to my honorable colleague Mr. Justice Roberts for 
calling my attention to a judgment of Mr. Justice Holloway of 
Madras, in which that learned Judge expresses his dissent trom 
the pringiple contended for by Story. The case, in which that 
judgment was passed, did not concern forfeiture for non-payment 
of rent, the question to be decided in it was, whether a certain 
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stipulation in a contract was in the nature of a penalty or 
liquidated damages.* Mr. Justice Holloway expresses his 
dissent from the doctrines upon which the English Courts 
act in such cases. I am not now called upon to decide, 
whether in such cases this Court ought to follow Mr. Justice 
Holloway’s decision or not. Finding that the legislature of .this 
conntry has in Act X. of 1859 approved of the principle of 
equitable relief in cases of forfeiture for non-payment of rent, 
T conceive, that 1 am justitied in holding, that under certain cir- 
cumstances the Courts of this country may grant such relief. 
The second issue I therefore find in favor of the plaintifts. 

On the third issue I am of opinion, that the principle, on which 
the English Courts have proceeded in the cases cited in 2 Leading 
Cases in Equity page 912, ought to be adopted by the Courts of this 
country. In those cases it was held, that a lessor who had re- 
entered, when called upon to defend his possession was not restrict- 
ed to proof of the breach of the particular condition, under which 
he had claimed originally to re-enter ; but that he was at liberty, 
if he could do so, toadduce in defence of his possession evidence 
of the breach of other conditions, for which the lessee might have 
been ejected. The policy of the Procedure Code of this country 
is, that all questions relating to the subject matter in dis- 
pute between the parties should be determined in one suit, 
and that a multiplicity of suits should be avoided. The 
Judge, before whom a suit is brought, has cast upon him the duty 
of framing issues; so as to raise all questions relating to the 
subject matter of the suit, in respect to which the parties are at 
variance. Were the defendant in the present case restricted to the 
justification of his possession merely on the breach of the covenant 
for payment of rent; he would, if that question were decided 
against him, be remitted toa new suit to establish his claim to 
re-enter for the breach of other covenants. Jam therefore acting in 
accordance with the spirit of the Procedure Code in allowing the 
defendant (if he can do so) to justify his possession on the ground 
of breaches of covenant other than, and not restricting him to the 
breach complained of in the letter dated 24th July. On the third 
issue I therefore find for the defendant. This necessitates a consi- 
deration of the fourth issue. Have the plaintitfs committed any 
otber breaches of covenant, whereby a right ef re-enty has accrued 
to the defendant? It is contended, they have failed to deliverplans, 
and have ceased to build, or rather have not continuously, carried 
on their building operations. I hold that neither of these objec. 
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tions will avail the defendant in justification of his re-entry. The 
failure to deliver plans was not a breach of a condition, whereon 
-a right of re-entry was toaccrue. That right was to arise on the 
happening of one of these events, viz., if the plaintiffs should fail 
to pay rent, or should not within one year from the day of their 
being let into possession commence to build, or should not within 
three years from the last mentioned day erect or construct a 
building, &c. The defendant then cannot rely on the failure to 
deliver plans as conferring on him a right of re-entry ; nor has a 
right of re-entry accrued to him from the failure to continuously 
carry on the building. At the time the defendant re-entered, the 
plaintiffs had more than a year’s time (computing even from the 
time when they might have been and not from the time when they 
actually were let into possession) in which they might strictly have 
complied with the terms of their contract, and have constructed 
the building, which they had covenanted to erect: and there is no 
proviso that they should continuously carry on their building 
operations. On this issue, I find for the plaintiffs : and so finding 
it is unnecessary for me to consider the fifth issue. 
On the 6th issue I am of opinion, that there is nothing in the 
circumstances of the case to disentitle the plaintiff to the relief, 
which, if my finding on the second issue be correct, it is in the 
power of this Court to grant them. It is alleged on the part of 
the defendant; that the plaintiffs have no bond fide intention 
of fulfilling their contracts, that they have secured the sites 
demised with a view of excluding competition by preventing 
the erection of an hotel, which might compete with that, 
which they at present occupy in lot No. 3. But I do not 
think it is established, that the plaintiffs have not a bond fide 
intention to do all, that their contracts have bound them to do. 
They had atthe time their possession was interrupted more 
than a year before them, in which they might have erected build- 
ings, which would have satisfied the conditions of the contracts. 
Those contracts state, that the buildings are to be “ dwelling 
houses” ; and do not restrict the plaintiffs to the erection of an hotel 
and on the maxim expressum facit cessare tacitum, and on the prin- 
ciple of law, that parol evidence ought not to be admitted to 
vary a written instrument, I think I am not justified in consider- 
ing any alleged understanding between the parties at the time 
the contract was entered into; but that I am restricted to an 
interpretation of the clear words of their contracts. Nor with 
regard to the failure to deliver plans are the plaintiffa in my opinion 
disentitled to the relief they seek. They might tn the time re- 
maining to them have submitted proper plans, and if their delay in 
so doing had entailed upon them penalties the defendant might 
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have sued to enforce such penalties, but inasmuch as such failure 
was one, that could be amply compensated for by the penalties 
or damages I do not think it can be relied on in bar of this suit. 
Inasmuch then as the plaintitfs tendered the rent within a 
few days after forfeiture occurred, and no particular damage ac- 
crued to the defendant from the delay ; 1 hold that the plaintiffs 
are entitled to a decree. 

I have now only to consider the question of costs. The suit 
has been necessitated by the omission of the plaintiffs to fulfil 
their contract. It is abundantly clear, that in re-entering in 
the name of the defendant the Collector has acted ina spirit of 
good faith. It is his duty as representing the defendant to 
exercise all rights, which have lawfully accrued to the deten- 
dant, and to exercise those rights with a view to the public 
good. The Collector has not in my opinion acted with any de- 
gree of hardship towards the plaintiffs in endeavouring to assert 
the defendant’s title to the property; so that it might be made 
more speedily beneficial to the public, than it would have been, if 
left to the dilatory action of the plaintiffs. I therefore decree, that 
the plaintiffs are entitled to the possession of the demised sites, 
and that the forfeiture of the leases be annulled on payment 
within one month from date of this decree of the rents due and 
interest at 6 per cent., per annum up to the time, when the rents 
were tendered, and on payment of all costs incurred by the Col- 
Jector in retaking possession; and that the plaintifis pay the 
costs of all parties to this suit, such costs in the event of any dif- 
ference between the parties to be settled by the Registrar of this 
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The 16th January, 1867. 
PRESENT : 
THE -Hon’BLE C. A. TURNER, JUSTICE. 
:. 7 R. SRANKIE, OFFG., JUSTICE. 


Reference from the Sessions Judge of Moradabad, under Sectiun 
434, Act XXY. of 1861. 


Government, versus Choonnee Lall. 





NUISANCE, SECS. 62 AND 308, ACT XXV. OP 
1861. VERBAL ORDER, FINE. 


The accused was fined by the Magistrate for not having closed the drain in 
pursuatice of the verbal order of the Magistrate. Held that the Magistrate 
should have proceeded under Chapter XX. Act XXV. of 1861, inasmuch as 
the nuisance was not one from which immediate danger was apprehended, 
and not under Section 62, which empowerg the Magistrate to put an immediate 
determination to the continuance thereof, a written order not having been 
given the procedure was faulty and therefore quashed. Only Magistrates of 
' District or Division can aot under Chapter: XX. Section 808, 
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2 CRIMINAL RULINGS. 


Remarks by the Sessions Judge—On the 14th November, 
1866, Mr Boulderson, the Joint Magistrate in an Oordoo 
proceeding stated, that last year he had ordered Choonnee 
Lall to close a drain, and that as the said drain had not 
been closed and was the receptacle for dirty and filthy water 
which was a nuisance to the market place of Dhanora and 
the cause of injury to a masonry drain and bridge, he fined 
him Rs. 30, and again directed the drain to be closed. 

This case was sent for under Section 434, Act XXV. of 1861. 

The applicant states, that no written order was issued to him 
last year : that-no one has complained : that he, in obedience to an 
order, sunk a ndnd, an earthen vessel, to receive the drain watér 
from his abode: that the present order is illegal and that the 
drain can not be closed unless the procedure shewn in Sections 308, 
309, and 310, Act XXV. of 1861 has been carried into effect. He 
also contends, that the Magistrate should have directed the course 
the drainage was to take. 

The plea urged isa valid one. The Magistrate may or may 
not be right in directing the drain to be closed but he ought to 
have proceeded under the provisions of Chapter XX., Act XXV. 
of 1861. I hardly think Section 62 applies to this case. Even 
if it do apply the Magistrate ought not to have fined the applicant 
for the non-performance of a verbal order given last year. Section 
62 requires a written order, and there is no written order in the 
record, nor was one given. 

I think the fine should be remitted and the Magistrate directed 
to take up the case under Chapter XX., Act XXV. of 1861, and 
to give suitable orders, The case is referred for the orders of the 
High Court. 


Se 


By THE CouRT. 


We are of opinion, that Section 62 was intended to provide the 
Magistrate with power to put an immediate determination to the 
continuance of acts, nuisances, &c., where speedy action is required, 
but if the nuisance is one, from which no immediate danger is 
apprehended he ought to proceed under Chapter XX. The 
Magistrate has discretion to adopt either procedure. It is to be 
noticed that any Magistrate may, give an order under Section 62, 
but only the Magistrate of a district or division, &c., can do so 
under Chapter XX., Section 308. 

In this case a written order «not having been given the proce- 
dure was faulty, the conviction was therefore not sustainable. We 
quash it, and direct the fine (if paid) to be returned. 


HIGH COURT REPORTS, N. W. P. 


GOVERNMENT sscscevtaseseeseeeszevesees eee Appellant. 
DOWGU G dchctecsceusiscgovdsdcetehesweceassedeweic Prisoner. 


Where the accused was once acquitted of the offence, he was not liable 
to be tried again for the same offence and the second conviction was 
therefore under Section 55, Act XXV. of 1861 illegal. 


Tuts was a reference from the Sessions Judge of Cawnpore, 
under Section 434, Act XXV. of 1861. 


Remarks by the Sessions Judge.—THE grounds taken by 
the appellant is that under Scction 55, Act XXV., the 
second conviction is illegal inasmuch as the defendant had 
been already acquitted of the offence and was not liable to 


be tried again. 


On 10th September, plaintiff charged the defendant 
with mischief under Section 427 and Criminal trespass 
Section 447, in having on the 9th of the first half of Bhadon, 
cut down his cactus hedge and committed other damage and 
ploughed up a portion of his ground. On 26th October, the 
Assistant Magistrate found that the accused had not com- 
mitted Criminal trespass and acquitted him. On 30th 
October, the plaintiff revised the complaint particularly in 
reference to the cutting down of the cactus hedge and on 
18th December, the same Assistant Magistrate sentenced 
accused to a fine of Rs. 20, under Scction 426, As the two 
complaints are identical, even to the particular Section under 
which punishment has been inflicted, I am of opinion that 
the objection is good and that the sentence is liable to reversal 


as illegal. 
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By THE HicuH Court. 


On the ground stated in the Judge’s judgment, we quash 
the conviction and direct the fine to be remitted. 
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CIRCULAR ORDER No. 1 oF 1867. 


Civil Side, 
To ALL CIVIL JUDGES IN THE NORTH-WESTERN PROVINCES. 
Dated Agra, the 23rd February, 1867. 


THE Court are pleased to direct that, in calculating the 
average duration of suits remanded on orn 
appeal as entered in Statement No. IX. ees 
of the Quarterly and Annual Statements, I calculating the 

ll be tak of tl time ®verse duration of 
account sha not be taken 1¢@ HNC suits, eases remand- 
during which the case may have been ed on appeal to he 
before the Appellate Court. treated as new cases. 

%jud.—Remanded cases should be restored to their ori- 
ginal number, and should be shown in Part 2 of State- 
ment No, I. as belonging to the year of original institu- 
tion. But, so far as the calculation of average duration is 
concerned, they should be treated as new cases. 


CIRCULAR ORDER No. 2 oF 1867. 
CIVIL SIDE. 

To ALL CIVIL JUDGES IN THE NORTH-WESTERN PROVINCEs. 

Duted Agra, the 25th February, 1867. 

Tue High Court direct that, in future, on receipt of or- 

ders, calling for the records of any 
casc, passed by the Court oun registra- ane HA: 
tion of appeal, all Civil Judges will at Rewuisitions for re- 
once submit such record without wait- cord i cases tu be 
; ; - _ _ promptly attended to 
ing for the return of the notice to res by Willah Judgea and 
pondents, which can be subsequently for- others. | 
warded. 


2i1d,——In the event of any unavoidable delay occurring in 
the despatch of a record, a report should at once be submitted 
to the Court explamung the cause of delay, and mentioning 
the date on which the requisition will be complied with, ° 
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CIRCULAR ORDER No. 3 oF 1867. 





Civil Side. 





To THE CrviL AUTHORITIES IN THE NORTH-WESTERN 


PROVINCES. 


Dated Agra, the 8th March, 1867. 


IN modification of the Circular Order No. 29, dated 22h 


December, 1864, paragraph 22, the Court 
direct that one rupee per diem shall be 
the fixed rate for calculating the amount 
to be deposited in Court for the expense 
of an Amecn employed to sell property in 
execution of a decree in cases where the 
sum decreed (cxelusive of costs) docs not 
exceed Rs. 100 and is more than Rs. 50; 
and that in cases where the sum decreed 


ABSTRACT. 

In modification of 
Circular Order No. 
29 of 29th December, 
1864, paragraph 22, 
the Court intimate at 
what rate Areens’ 
expenses should in 
future be calculated. 


(exclusive of costs) does not exceed Rs. 50, the deposit shall 


be at the rate of 8 annas per diem. 


2.—The former rate of Rs. 2 per dicin will still apply in 


all other cases. 
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CIRCULAR ORDER No. 1 or 187. 


Criminal Side. 





To ALL SESSIONS JUDGES IN THE NORTH-WESTERA 


PROVINCES. 


Duted Agra, the 31st March, 1867. 
THE Court direct that all Sessions Judges shall fix a cer- 


tain day in each month, exccpt that of 
authorized vacation, for the holding of 
Sessions at their Head-quarters. Trials 
before a Court of Session shall ordinarily 
take place on the day so fixed, and on such 
ot the days immediately following as may 
be sufficient for their disposal, and at no 
other time. 


ABSTRACT, 


Days to be fixed for 
the holding of Ses- 
sions’ at Head-quar- 
terr. 

Sessions Judges to 
report to the Court 
when they leave their 
Head-quarters to go 
on Circuit. 


Out-station. 


Boolundshuhur, 
Moozuffernugur, 
Dehra Dhoon, 
Bijnour, 
Budaon, 


Etawah, 
Muttra, 
Banda, 
Humeerpore, 
Bustee, 
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District. 


Meerut. 
Saharunpore. 


Moradabad. 
Shahjehanpore. 


**' ( Bareilly. 


Mynpoorie. 
Agra. 
Futtehpore, 
Cawnpore. 
Goruckpore., 


2—The Judges also 
within whose jurisdiction 
the out-stations marginal- 
ly shewni are situated will 
invariably report to the 
Court the date on which 
they leave their Head- 
quarters for the purpose 
of holding gaol deliveries 
at the out-stations, 
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CIRCULAR LETTER No. 1 oF 1867. 





Criminal Side. 





To ALL SESsions JUDGES IN THE NoRTH-WESTERN 
PROVINCES. 
Dated Agra, the 2nd May, 1867. 


Sin,—I am directed to forward for your information a 


copy of the correspon- 
oe ee dated 27th dence noted in the ABSTRACT. 

ar . ° . 

Mot Nacretary” t0.Co- margin,* relative to = me court forwards 
vernment, North-Wes- the attendance of a correspondence, and di- 
tern Provinces, olice cer of supe- rect that any remarks 

G. O. No, 157A., da- F = t C ee | as to Police investiga- 
ted 10th April, 1867. Flor Yank al UTIMINal tion and the conduct 

To Inspector-General Sessions, and to re- and evidence of Police 
of Police. quest that you will ee ruere sas 

. case ve adaresse e 
address to such Police Officer any remarks phic Officers in atten. 
which you may have occasion to make dance. 
regarding the Police investigation, and 
the conduct and evidence of the Police Officers engaged in 
the case. 





(COPIES). 
No. 157A. or 1867. 


From C. Rorertson, Esq., Officiating Junior Secretary to 
the Government of the North-Western Provinces, to F. O. 
Mayne, Esq., C. B., Inspector-General of Police, North- 


Western Provinces.—Duted Allahabad, the 10th April, 
1867, 


Sir,—With reference to the accompanying copy of a 
letter* from the Officiating Regis- 
trar to the High Court in these 
Provinces, I am desired to request that you will instruct 
District Superintendents to attend Judges’ Courts during 
Sessions trials, or to send their Assistants whenever this 
can be done without interfering with their other duties ; and 
in the event of the inability of either to be present, to 
depute an intelligent Inspector, with instructions to watch 


the conduct of cascs, and to note circumstances affecting 
the Police. 


* No. 378, dated 27th ultimo. 


( 8 ) 
No. 37S. 


From the Recistrar To tHE HiGH COURT OF JUDICATURE 
North-Western Provinces, to the SECRETARY TO Govrrn- 
MENT, North- Wester Proviices. 

Sir,—The Court desire me to suggest, for the considera- 
tion of Government, that the District Superintendent of 
Police, or Assistant Superintendent, or other Police Officer 
of superior rank, should attend the Court of the Judge when 
holding Sessions trials, in order to take note of any circum- 
stances which may be brought to light during the trial 
atfetting the conduct of the Police investigation, as well as 
of any remarks made by the Sessions Judge touching the 
conduct and evidence of the Police Officers engaged. 

9 ~The Court have learnt that insome Districts no higher 
official than a Head Constable appears at Sessions and the 
duty here mentioned forms no part of his work, nor would 
it be becoming that it should. 

8 Instructions are being issued to Sessions Judges to 
fix a certain day, or successive days, in each month for hold- 
ing Sessious trials, so that the appointed date will always be 
known. 


Be AR eT BRN SANA 


CIRCULAR ORDER No. 4 or 1867. 








To ALL ZILLAH JUDGES, NORTH-WESTERN PROVINCES. 
Duted Agra, the 9th Muy, 1867. 


IN modification of the Circular Letter No. 6, dated 27th 
May, 1861, the Court directs 
that in future only one copy ane 
of the English decision of the Only one copy of the above tu be 
J udge shall be forwarded with forwarded with the record of cases 
the 1¢ecord of cases appealed appealed to the High Court. 


to this Court. 


ABSTRACT. 
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CIRCULAR ORDER No. 5 or 1867. 


Civil Side. 


To THE CIVIL AUTHORITIES IN THE NonTH-WESTERN 


PROVINCES. 


Dated Agra, the 6th June, 1867. 


IN modification of the instructions contained in Citcular 
Order No. 17, dated the 28th Novem- 
ber, 1868, prohibiting the substitution 
of two or more stamps of small value Two or more stamps of 
for one of large value, the Court cir- small value may be sub- 
ee me +} eat re a. a stituted for cne of large 
culates, for the information and But <vjuetor the purpose, of 
dance of the Civil Courts, a copy of a __ plaints. 
letter from the Junior Secretary to the 
Joverninent, North-Western Provinces, to the Secretary to 
the Board of Revenue, No. 65A., dated the 28th May, 1867. 


ABSTRACT. 





(COPY). 
No. 635A. or 1867. 


From C. RoBERTsoN, Esquire, Junior Secretary to the Go- 
vernment of the North-Western Provinces, to W. ©. 
PLOWDEN, Esquire, Secretary to the Board of Revenue 
of the North-Western Provinces—Dated Nynee Tal, the 
28th of May, 1867. 

Sirn,—I am directed to acknowledge the receipt of 

z your docket No. 43, dated the 7th 
eparate Revenue De- * oe we , 

partment, North-Western 2Stant, and of its enclosures, relative 

Provincos. to the new scale of Stamp Duties re- 

quired for plaints. 
2nd.—In reply, I am to observe that, as the possible Stamp 

Duties chargeable on plaints under the new Act are much 

more numerous than the denominations of existing or possi- 


( 10 ) 


ble stamp papers, it necessarily followsthat in many cases 
the appropriate value of the stamps required for a plaint can 
be obtained only by the combination of different stamps, the 
aggregate value of which equals the duty chargeable. There 
is nothing in the Stamp Act which forbids the making up of 
the required value in this way. The practice, it is true, was 
prohibited by Mr. Johnston’s Circular No. 8, dated the 2nd 
of September, 1863, in order to prevent evasion of the ge- 
neral rule at the end of Schedule B. appended to Act X. of 
1862 ; but now that the substantial requirements of the law 
cannot otherwise be complied with, it is necessary that this 
Circular should be amended as far as it relates to plaints. 
It has already been pointed out that removal of the prohibi- 
tion does not necessarily involve the disregard of the general 
rule. The stamps filed to make up the requisite value 
should not be attached to each other, but filed separately. If 
the whole matter of the plaint cannot be contained on one of 
the sheets, the continuation should be engrossed, not on 
another of the papers filed to make up the proper value, but 
on an additional paper under the general rule. 


PRPS PROPRIA POD ODT 





CIRCULAR ORDER No. 6 oF 1867. 


Civil Side. 





To THE CIVIL AUTHORITIES IN THE NORTH-WESTERN 
PROVINCES. 


Dated Agra, the 20th June, 1867. 


WITH reference to paras. 8 and 10 of the Sudder Court Cir- 
cular No. 8, dated 5th January, 1862, 
the Court directs that the periodical 
visits of Moonsiffs to out-stations be he periodical visits of 
henceforth discontinued. Moonsiffs Moonsiffa to out stations 
will hold their Courts permanently at discontinued. 
their appointed stations. 


ABSTRACT. 
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CIRCULAR ORDER No. § or 1867. 


CE, twee tree 


‘o tag Civit AutTHoritizs In THE Nortu-WesTEern 
PROVINCES. 
Dated Agra, the 10th September 1867. 


In continuation of Circular Order No. 5, dated the 6th 
June 1867, the Court promulgates, for 
‘he aubatitution of te Information and guidance of the Civil 
two ormorestamped Authorities, the annexed extract from 
papers for one of para 3 of letter No. 113A., dated the 29th 
larger value is to be Iti f ] eee ; 
ultimo, from the Secretary to Government 
allowed only when no . vere ' 
paper ofthe required North-Western Provinces, explaining that 
value one ornone the substitution of two or more stamped 
be DEOCHT ED papers for one of larger value is to be 
allowed only when no paper of the r- 
quired valuc exists, or none 1s procurable. 


2. Extract, para. 2, of Government letter in the Separate 
Revenue Department dated the 7th instant, No. 117A,, rul- 
ing that, when several stamps are required to make up one 
of higher value, as small a number of papers as is possible 
shall be used, is also hereto annexed for guidance. 


Extract from para. 3 of letter No. 1134., dated 29th 
August 1867, from Secretary to Government, 
North- Western Provinces. 


3. Ragis ~ oe And I am to request that, with the 
permission of the Court, it may be explained to Judicial 
Officers that substitution of two or more papers for one of 
large value is to be allowed only when no paper of the 
required value exists, or none 1s procurable. 





Ketract, para. 2, of G.O. No. 117A4., dated the 7th Septeiu- 
ber 1867, (Separate Revenue Department ). 


In reply, I am desired to refere you to the letter from 
this office No. 112A., dated 29th ultimo, and, in continuation 
thereof, to inform you that the Hon’ble the Lieutenant 
Governor approves of the proposal to rule that when several 
stamps are required to make up the required duty, as_ smal! 
a number of papers as is possible shall be used,—one of the 
stamps so used being the stamp of less value which most 
nearly approaches the value required. * * * * * * * 


( 12 ) 
CIRCULAR ORDER No. 9 oF 1867. 


To tHE ZinLpAw JupGEs IN THE Nortu-WESTERN 
PROVINCES. 


Dated Agra, the 11th September 1867. 


THe Court circulates, for information and guidance of 

Zillah Judges, the annexed sketch of the 

Sketch of the duties @uties to be performed by the “Clerk 

of “Clerk of Court” of Court,’—the new Office which has 

circulated for informa- been created in the revised scheme of 

tion and guidance. establishment sanctioned by the Go- 
vernment of India for Judges’ Court. 


Sketch of Duties of Clerk of the Court. 


Section 25, Act VIII. ini Se ‘ 
of 1859. To receive al] plaints. 

Section 26. To examine them, and, if necessary, to 

Section 29. report on them to the Court. 


To see that plaints and all petitions 


pection: 27 nbd <8: requiring verification have been properly 
verified. 

To report to the Court on all plaints 

Section 80. when the claim is absolutely beyond the 


jurisdiction of the Court. 


To report to the Court when plaints 
Section 81. are improperly or insufficiently stamped. 


To question the plaintiff, when the subject matter of the 
claim does not constitute cause of action, 

Section 32. or when the suit is barred by lapse of 
time, and to bring such plaints at once 


to the notice of the Court. 
To report to the Court on all plaints 
a Act XXIII. relating to land or other immoveable pro- 
perty when the Court has no jurisdiction. 
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To report to the Court as to the amount of security to be 
: required from plaintiffs residing out of 
Section 34, Act VIII. British India, and as to the sufficiency 
of 1859. P 
of the security offered. 


To take the Court's orders and carry 
out the same when plaints refer to land 


Section 37. : ot an 
or other immoveable property in different 
jurisdictions. 

Section 38. To register all plaints after admission 


both in English and Oordoo. 

To examine and admit all documents 
Sections 39 and 182. and exhibits, but not to impound them 
without the orders of the Court. 


To issue all orders requiring defendants 


Sections 40-43, &c. : : ; 
to produce documents in their possession. 
~ 


To fix a day, under the orders of the Court, for final dis- 
posal of the suit or for settlement of 
issues, and to summon _ defendants 
through the proper officer, and to see 
the service is made according to law. 


Section 41 and subse- 
quent Sections. 


To receive all written statements, 
and see that they are properly framed, 


Sections 120, 123 and 
124, ; 
and report on them if necessary. 


To receive all applications for the 
summons of witnesses, and to pass neces- 
sary orders for service on them, and for 
their expenses. 


Section 149 and Subse- 
quent Sections. 


To carry out all orders and processes directed by the Court 
during the pendency of suits. 

To register all applications made to the Court, and dis- 
tribute the same in the proper quarter. 

To deal with all plaints and applications in appeal, as in 
suits. 

Lo prepare cause-lists, cause the translation of necessary 
papers, and bring cases and parties before the Court on the 
days fixed for hearing. 

To prepare and deliver decrees, and tax costs. 

To receive and examine all applications for execution of 
decrees, and execute warrants after orders passed, and issue 
all notices under Section 216, Act VIII, 1859, 
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To receive pauper applications, and to 


Sections 298, 299, 300 . Sat 
301 and 302... ~~»~—s vestigate and report on them. 


To receive all applications for copies, and pass orders on 
them. 

To provide for the preparation and submission in due 
course of al forms and statements; to carry out orders con- 
tained in precepts of the High Court for the issue of notices 
and transmission of records. 

To arrange his office in distinct departinents, and to keep 
the native writers in their proper offices, and to their proper 
duties :— 

The following is a quotation from the Oudh Rules on this 
subject :-— 

“The following instruction is very important. A room 

ere “in the office should be set apart and 

Pics of Clerk of the « Gong picuously labelled on a large sign- 

“board ‘ Moonserrim’s Office.” Within ” 

“ the office there should be a rail running the whole length 

“of the room, to the outside of which the public should be 

“freely admitted without let or hinder- | 

Cle hyvokthe Couns: “ance. Within the rail, and im- ” 

“mediately facing the public, the J/oonserrim and each 

“funciionary subordinate to him should have a fixed desk, 

“duly labelled with the departments committed to his 

“charge : ‘ Plaints and applications,’ ‘ summonses and sub- 

“ poena office,’ ‘ Execution and sale office,’ Receipt of money, 
“* Copies,’ ‘ Enquiries.’ ” 


ON THE CRIMINAL SIDE. 


‘To reccive, register, and pass the necessary preliminary 
orders on all petitions of appeal, fix a day for their hearing, 
and bring cases, when ready, to the Judge. 

To see that calendars of commitment are properly sub- 
mitted and prepared; and if not so, to amend them, but not 
so as to alter charges. 

To carry out all orders passed by the Judge, and see that 
all warrants are properly prepared and executed. 

To see that all forms, statements, and returns are duly 
prepared and submitted to superior authority ; that all judg- 
ments are translated, when necessary. 

To receive all applications for copies, and give them where 
rllowable. " 

To carry out all oyders and precepts of the High Court. 


